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Zz Home Indemnity Company, etc. vs. 


In the District Court of the United States 
Southern District of California 
Central Division 


No. 5729-OC In Equity 


STANDARD ACCIDENT INSURANCE *@ORIPANY 
OF DETROIT, a corporaiign, 
Plaintiff, 


VS. 


HOME INDEMNITY COMPANY OF NEW YORK, 
a corporation, GEORGE WHITE, JAMES CARL 
FITZGERALD, JAMES RICHARD Geter Er, 
MICHAEL LEE and*-PATEICIA GE. 


Defendants. 
COMPLAINT FOR DECLARATORY RELIEF 


For cause of action plaintiff alleges: 


It. 


That this court has jurisdiction over the above en- 
titled action by reason of the following facts, the par- 
ticulars of which are hereinafter more fully alleged: a 
diversity of citizenship exists between plaintiff and each 
of the defendants, and the amount involved in this action 
is in excess of $3,000.00, exclusive of interest and costs 
of suit. 


iJ. 


That the plaintiff is now, and at all the times herein 
mentioned was, a corporation organized and existing un- 
der and by |2] virtue of the laws of the State of Michi- 
gan, and was and is a citizen of the State of Michigan, 
and is now and was at all times hereinafter mentioned 
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authorized to do business in the State of California and 
to write policies of automobile lability insurance in said 
state, and was and is actually engaged in the business 
of writing said policies within said State of California 
at all of the times hereinafter mentioned. 


ITT. 

That the defendant, Home Indemnity Company of New 
York, is now, and at all of the times hereinafter men- 
tioned was, a corporation duly organized under the laws 
of the State of New York, and is and was at all of the 
times hereinafter mentioned a citizen of the State of New 
York, and is and at all times herein mentioned was au- 
thorized to and actually engaged in business in the States 
of Nevada and California, and authorized in said states 
to write policies of automobile liability insurance. 


LV. 


That the defendants, George White, James Carl Fitz- 
gerald, James Richard Osborne, Michael Lee and Pa- 
tricia Lee, and each of them, are now and were at all 
times hereinafter mentioned, residents and citizens of the 
State of California, residing in the Southern Judicial Dis- 
trict of said state. 


Wo 
That plaintiff is informed and believes, and therefore 
alleges, that the North Lumberland Mining Company, a 
corporation, hereinafter mentioned, is, and at all times 
hereinafter mentioned was, a citizen and resident of the 
State of Nevada, and is not within the jurisdiction of 
this court, and for that reason has not been made a 


party to this cause. 
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VI. 


That by reason of the facts hereinbefore alleged there 
is a diversity of citizenship between plaintiff and all of 
the [3] defendants above named. 


Wane 


That the amount in controversy in this action exceeds 
the sum of $3,000.00, exclusive of interest and costs. 


VIII. 


That plaintiff is informed and believes, and upon such 
information and belief alleges, that on and prior to the 
20th day of July, 1946, the aforesaid North Lumberland 
Mining Company was the owner of a certain Lincoln 
Zephyr automobile, and that prior to said 20th day of 
July, 1946, the exact date being unknown to this plaintiff, 
the defendant, Home Indemnity Company of New York, 
issued in the State of Nevada to said North Lumberland 
Mining Company its policy of automobile liability insur- 
ance, which said policy was in full force and effect on the 
20th dav of July, 1946, and at the time of the accident 
hereinafter described. 


IX. 


That plaintiff is informed and believes, and upon such 
information and belief alleges, that said Home Indeninity 
Company of New York did, by the terms of said policy, 
agree that it would pay all sums, not exceeding $100,- 
000.00 for the injury or death of one person or $300,- 
000.00 for the injury or death of more than one person 
in the same accident, which said North Lumberland Muin- 
ing Company, or any person using or operating said 
Lincoln Zephyr automobile: with the permission of said 
North Lumberland Mining Company, should become ob-: 
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ligated to pay by reason of the liability imposed upon 
them, or either of them, by law for damages on account 
of bodily injury or death at any time resulting from or 
suffered, or alleged to have been suffered, by any person 
or persons due to any accident as result of the owner- 
ship, use, operation or maintenance of said Lincoln 
Zephyr automobile; and that the said Home Indemnity 
Company of New York, under the terms of said policy, 
did further agree that it would, at its own cost and ex- 
pense, investigate all accidents alleged to have [4] oc- 
curred as result of the operation of said Lincoln Zephyr 
automobile, and would, at its own cost and expense, de- 
fend and care for on behalf of each person assured under 
said policy all suits or actions at law brought as result 
of any such accident, even if groundless. 


X. 


That plaintiff 1s informed and believes, and upon such 
information and belief alleges, the fact to be that said 
policy of insurance issued by defendant, Home Indem- 
nity Company of New York, as aforesaid, was substan- 
tially in the same form as the policy of insurance issued 
by this plaintiff as hereinafter alleged, which is annexed 
hereto and made a part of this complaint and marked 
Exhibit A, except that the amount of coverage and the 
name of the person named as assured and the automobile 
as to which said insurance was issued were different. 


XI. 


That on or about the 29th day of September, 1945, 
this plaintiff issued to the defendant, George White, in 
the State of California, a certain policy of automobile 
liability insurance, wherein and whereby this plaintiff 
agreed to pay, on behalf of said George White, all sums 
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which he should become obligated to pay by reason of 
the liability imposed upon him by law for damages be- 
cause of bodily injury, including death at any time re- 
sulting therefrom, sustained by any person or persons, 
caused by accident arising out of the ownership, main- 
tenance or use of a certain 1942 Packard five-passenger 
convertible coupe, not exceeding however the sum of 
$25,000.00 for the bodily injury or death of one person, 
or $50,000.00 for more than one person injured or killed 


in one accident. 


XII. 


That by the terms of said policy this plaintiff further 
agreed that if the automobile described in said policy 
issued by it to the defendant, George White, should be 
withdrawn from normal use [5] because of its break- 
down, repair, servicing, loss or destruction, the insur- 
ance afforded by said policy with respect to the automo- 
bile described therein should apply with respect to any 
other automobile not owned by said George White while 
temporarily used as a substitute for the automobile de- 
scribed in said policy, but that by the terms of said 
policy it was further provided that such insurance as to 
the use of said substituted automobile should be excess 
insurance over any other valid and collectible insurance 
available to said George White under a policy applicable 
with respect to the substituted automobile or otherwise 
against loss covered by either or both of said insuring 
agreements; that a photostatic copy of said policy issued 
by this plaintiff is annexed hereto, made a part hereof, 
and marked Exhibit A. 
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That plaintiff is informed by the defendant George 
White, and upon such information believes and alleges 
the fact to be, that on the 20th day of July, 1946, the 
Packard automobile described in the policy of insurance 
annexed hereto, made a part hereof and marked Exhibit 
‘A, was withdrawn from normal use because of break- 
down or repair, and this plaintiff is further informed and 
believes, and upon such information and belief alleges, 
that on said 20th day of Julv, 1946, and while said Pack- 
ard automobile was broken down and under repair, de- 
fendant George White was driving the aforesaid Lincoln 
Zephyr automobile, the property of defendant North 
Lumberland Mining Company, in the County of San 
Diego, State of California, with the consent of said North 
Lumberland Mining Company, and did then run into 
and collide with one Claude McLester Lee and one Leana 
Mae Osborne Lee, and as result of the injuries sustained 
in said collision said Claude McLester Lee and said 
Leana Mae Osborne Lee died. 


XIV. 


That the defendants, Michael Lee and Patricia Lee, 
did, on or about the 6th day of August, 1946, commence 
an action in the [6] Superior Court of the State of 
California, in and for the County of San Diego, entitled, 
“Michael Lee, a minor, and Patricia Lee, a minor, by 
Mildred E. Taylor, their Guardian ad litem, Plaintiffs 
vs. George White, John Doe and Doe Corporation, a 
corporation, Defendants,” heing action No. 134918 in 
said court, and that in the complaint filed by them in said 
action they alleged that they are the children of said 
Claude McLester Lee and his sole surviving heirs-at- 
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law; that the death of said Claude McLester Lee was 
caused by the carelessness and negligence of the defend- 
ant, George White, in the operation of the Lincoln 
Zephyr. automobile hereinbefore described, and that by 
reason of the death of said Claude McLester Lee they 
have been damaged in the sum of $50,000.00; and that 
said action is now pending. 


XV. 


That the defendants, James Carl Fitzgerald and James 
Richard Osborne, commenced an action in the Superior 
Court of the State of California, in and for the County 
of San Diego, entitled, “James Carl Fitzgerald, a minor, 
by and through his Guardian ad litem, James Richard 
Osborne, and James Richard Osborne, Plaintiffs vs. 
George White and North Lumberland Mining Company, 
Defendants,” being action No. 134630 in said court, 
wherein they allege that defendant James Carl Fitzgerald 
is the son of the aforesaid Leana Mae Osborne Lee, and 
that James Richard Osborne is the father of said Leana 
Mae Osborne Lee, and that said James Carl Fitzgerald 
is the sole heir-at-law of said Leana Mae Osborne Lee, 
and allege that the death of said Leana Mae Osborne 
Lee was caused in the aceident hereinbefore described by 
the negligence of defendant, George White, in the opera- 
tion of the Lincoln Zephyr automobile hereinbefore de- 
scribed, and that he was driving the same with the 
knowledge and consent of said North Lumberland Min- 
,ing Company, and allege that by reason of the death ot 
said Leana Mae Osborne Lee said James Carl Fitz- 
gerald has been damaged in the sum of $50,000.00, and 
that said James Richard Osborne has ineurred and been 
obliged to pay for the burial [7] of Leana Mae Os- 
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borne Lee the sum of $500.00, and by reason thereof 
has been damaged in that amount, and that said action 
is now pending. 

VL. 

That the defense of said actions No. 134918 and No. 
134630 was, by the defendant George White, tendered 
to defendant, Home Indemnity Company of New York, 
and that said Home Indemnity Company of New York 
did accept the defense of said actions, and did employ 
an attorney, to wit, one Thomas P. Menzies, to defend 
each of said actions on behalf of defendant George White 
herein, but that said defendant, Home Indemnity Com- 
pany of New York, does now deny any liability to de- 
fendant George White under its policy of insurance issued 
to said North Lumberland Mining Company, and re- 
fuses to further defend or cause to be defended said 
George White in said actions, or either of them. Plaintiff 
is informed and believes, and therefore alleges, that said 
defendant, Home Indemnity Company of New York, will 
refuse to pay any judgment that may be rendered in said 
action No. 134918 or in said action No. 134630 against 
defendant herein, George White, or to pay any part of 
any such judgments, or to in anywise perform any of 
the terms or conditions of the policy of insurance issued 
by it as aforesaid. 


VIE 
That out of and by reason of the facts, contracts and 
transactions hereinbefore alleged and described, an actual 
controversy has arisen by and between plaintiff and de- 
fendant, Home Indemnity Company of New York, the 
plaintiff and defendant George White, and defendants 
Home Indemnity Company of New York and George 
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White, as to the rights and duties of the plaintiff and 
defendant, Home Indemnity Company of New York, 
concerning their respective obligations to defend, on be- 
half of defendant George White, said action No. 134918 
and said action No. 134630, and in regard to the respec- 
tive liabilities of the plaintiff and defendant, Home In- 
demnity Company of New York, to pay any judgments 
that may be rendered in said actions, or either of [8] 
them, against the defendant George White. 


That this plaintiff is informed and believes, and upon 
such information and belief alleges the fact to be, that 
the defendant, Home Indemnity Company of New York, 
contends that defendant George White, in reporting to 
it the accident hereinbefore described, denied that the 
Lincoln Zephyr automobile driven by him as aforesaid 
had collided with said Claude McLester Lee or said 
Leana Mae Osborne Lee, but that he thereafter admitted 
that said automobile had struck said persons and refused 
to verify answers to the complaints in said actions No. 
134918 and No. 134630 submitted to him by the said 
counsel employed by Home Indemnity Company of New 
York, as aforesaid, and by which said answers said de- 
fendant, George White, would under oath have denied 
that the automobile driven by him collided with said per- 
sons: and that said Home Indemnity Company of New 
York contends that by reason of the facts last herein- 
before alleged said George White breached the conditions 
of the policy of insurance issued by it, as aforesaid, and 
that by reason of such breach it has been excused from 
the performance as to George White of its obligations 
under its policy of insurance issued by it as aforesaid, 
and is not obligated to defend said actions, or either of 
them, or to pay any judgment or judgments that may be 
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rendered in said actions against said George White; that 
said Home Indemnity Company of New York further 
contends that if its policy is in force and effect and it 
is obligated thereunder to the defendant George White, 
that its policy and the policy issued by this plaintiff, as 
aforesaid, constitute concurrent insurance, and that it 
and this plaintiff are equally obligated to pay the expense 
of the defense of said actions against said George White, 
and are each obligated to pay that portion of any judg- 
ments rendered in said actions No. 134918 and No. 
134630 against said George White which the amount of 
the policy issued by them, respectively, bears to the total 
amount of the effective insurance under said policies. [9] 


That plaintiff is informed and believes, and upon such 
information and belief alleges, that the defendant, George 
White, contends that he has fully complied with all of the 
terms and conditions of said policy of insurance issued 
by defendant, Home Indemnity Company of New York, 
as aforesaid, and has not breached any of the terms or 
conditions thereof, and that said policy constitutes pri- 
mary insurance against the claims of the plaintiffs in 
said actions No. 134918 and No. 134630, and that the 
defendant, Home Indemnity Company of New York, is 
obligated to defend said actions on his behalf and pay 
any judgments rendered against him therein up to but not 
exceeding the limits of liability set forth in said policy; 
but further contends that if he did breach said policy, 
said breach was unsubstantial and did not in anywise 
prejudice the defendant, Home Indemnity Company of 
New York, and further contends that if he did breach 
said policy and that by reason of said breach Home In- 
demnity Company of New York had been so executed 
from its obligations to him under said policy, that then 


2 Home Indemnity Company, etc. vs. 


this plaintiff is obligated to defend said actions on his 
behalf and to pay any judgments rendered against him 
in said actions No. 134918 and No. 134630, not exceed- 
ing the limits of liability of the policy issued by this 
plaintiff. 

That this plaintiff contends that the policy issued by 
Home Indemnity Company of New York is in full force 
and effect and is primary coverage, and that said de- 
fendant, Home Indeninity Company of New York, is 
obligated to undertake and at its own expense pay for 
the investigation of the accident hereinbefore described 
and the defense of the said actions against George White, 
and pay any judgments that may be rendered against 
George White until its limits of liability hereinbefore de- 
scribed have been exhausted, and that the policy of this 
plaintiff constitutes excess insurance only, and that this 
plaintiff is not obligated to defend said actions or to pay 
any judgments that may be rendered therein, except so 
much of [10] said judgments as may be in excess of 
the limits of liability of the policy issued by defendant 
Home Indemnity Company of New York. This plain- 
tiff further contends that if defendant, George White, 
did after the occurrence of the accident hereinbefore de- 
scribed breach the terms of the policy issued by the de- 
fendant, Home Indemnity Company of New York, as 
aforesaid, on his part to be performed, and did thereby 
release and excuse Home Indemnity Company of New 
York from its obligations under said policy, that then 
defendant. George White, 1s obligated to pay the expense 


of the defense of said actions and to pay any judgments 
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rendered against him therein up to, but not beyond, the 
amounts which, except for said breach of said policy, 
Home Indemnity Company of New York would have 
been obligated to pay, and that this plaintiff is not obli- 
gated to defend said actions or to pay any portion of said 
judgments, except so much thereof (not exceeding the 
limits of the policy issued by it) as shall be in excess 
of $100,000.00 as to any one of the plaintiffs, and 
$300,000.00 for all of the plaintiffs in said actions No. 
134918 and No. 134630. 


XV 

That the defendants, James Carl Fitzgerald, James 
Richard Osborne, Michael Lee and Patricia Lee, are par- 
ties interested in and directly affected by the controversies 
hereinbefore alleged, and that they, and each of them, are 
joined in this action because of their said interest in 
said controversies, but that this plaintiff does not know 
what, if any, contentions are made by said defendants, 


or any of them, with reference to said controversies. 


XIX, 

That plaintiff has commenced this action and makes 
the allegations hereinbefore set forth in good faith, and 
believing that defendant, George White, has fully and 
truly stated to it all of the facts known to him relating 
to the accident described in the complaint on file herein, 
and that said George White will and is willing [11] to 
cooperate with plaintiff or the defendant, Home Indemnity 


Company of New York, whichever in the judgment of 
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this court is obligated to defend the defendant, George 
White, in said actions No. 134918 and No. 134630; and 
this plaintiff does not waive any defenses that it may 
have to any claims made against it upon its said policy 
if said George White has given to this plaintiff a false 
statement as to said accident, or if said George White 
refuses to perform any of the terms or conditions of this 


plaintiff’s policy on his part to be performed. 


XX. 
That the plaintiff has no plain, speedy or adequate 


remedy at law in the premises. 


Wherefore, plaintiff prays judgment and for an order 
and decree herein to the end that the plaintiff may obtain 
relief in the premises and declaratory judgment and relief 


from this Honorable Court, as follows: 


1. For a declaration by this court of the respective 
rights and duties and liabilities of the plaintiff and de- 
fendant, Home Indemnity Company of New York, under 
the respective policies of insurance issued by them and 


which are in this complaint described. 


2. That it be declared by this court that the plaintiff 
herein is not obligated to defend the actions brought in 
the Superior Court of the County of San Diego and in 
this complaint described, and has no liability to pay any 
judgment that may be rendered therein until said de- 
fendant, Home Indemnity Company of New York, has 


fully paid and discharged its liability under its said 


policy. 


Standard Accident Insurance, etc., et al. 15 


3. That it be decreed by this court that it is the duty 
of Home Indemnity Company of New York to defend 
said actions No. 134918 and No. 134630, and to pay any 
final judgments rendered therein against the defendant, 
George White, up to but not beyond the limits set forth 
in the policy of insurance issued by it. [12] 


4. That it be decreed by this court that the only 
liability of plaintiff herein in connection with said actions 
No. 134918 and No. 134630, is the hability to pay that 
amount of any final judgments rendered therein in excess 
of the limits of liability of the defendant, Home Indem- 
nity Company of New York, as provided in the policy of 
insurance issued by it, not exceeding, however, the limits 
of liability provided for in plaintiff’s said policy of in- 
surance. 


5. That if this court find and so decree that the de- 
fendant, George White, has breached the conditions of 
the policy of insurance issued by Home Indemnity Com- 
pany of New York, which is described in the complaint 
on file herein, and that thereby Home Indemnity Com- 
pany of New York has been released from its obliga- 
tions to the defendant George White thereunder, that then 
this court adjudge and declare that this plaintiff is not 
obligated to defend said action No. 134918 or said action 
No. 134630, but that its sole obligation under said policy 
is to pay such portion of any judgment or judgments 
which may be rendered against said George White in 
said actions as shall be in excess of the insurance that 


would have been available to said George White had he 
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not breached the terms and conditions of said policy of 
insurance issued by defendant, Home Indemnity Com- 
pany of New York, as in this complaint alleged, and 
which excess is not in excess of the limits of liability as 


set forth in the policy of insurance issued by this plaintiff. 


6. That a writ of subpoena issue out of this Honor- 
able Court directed to each and all of the defendants 
herein, commanding them, and each of them, to appear on 
a day certain, to be fixed by this court, and that the 
defendants, and each of them, be required to answer each 
and every allegation of this suit in equity and to set 
forth in full their respective contentions in respect to the 


controversy herein alleged. [13] 


7. That upon the failure of any of said defendants to 
so answer herein, default shall be entered against said 
defendants who shall so fail to answer, and that decree 
and judgment be entered in such case according to the 


prayer of this complaint. 


8. Plaintiff prays for such other and further relief 
as to this Honorable Court shall seen: just and equitable, 
and for all costs of suit herein. 

NOURSE © JONES 
By Paul Nourse 
Attorneys for Plaintiff 


Rule #4 waived. O.K. for filing. 


MPBERT L. AMES 
Judge U. S. Dist. Co. [14] 
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[Title of District Court and Cause] 


ANSWER OF DEFENDANT HOME INDEMNITY 
orm NY OF NEW YORK, A CORPORATION 


Comes now defendant Home Indemnity Company of 
New York, a corporation, and answering for itself alone 
and not for its co-defendants the plaintiff's complaint on 


file herein, admits, denies and alleges as follows: 


Ihe 
That this defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
averments in paragraphs numbered I, II, 1V, VI, XIX 
and XX, and on that ground denies the same. [19] 


IO, 


Admits the averments in paragraphs numbered III, V, 
Clee oe Ke xXT XM XIV, XV, XVI and XVIII. 


Ws 
Admits the averments in paragraph numbered VIII, 
except that said policy of insurance was issued by this 
defendant in the State of California instead of the State 


of Nevada as therein averred. 


IV. 
Denies generally and specifically, each and every, all 
and singular, the averments in Paragraph XVII, except 
that this defendant admits that it contends that defend- 


-ant George White, in reporting the accident in said com- 


24 Home Indemmty Company, etc. vs. 


4. For costs of suit herein expended and for such 
other and further relief as to this Honorable Court 
shall seem just and equitable. 

THOMAS P. MENZIES and 
HAROLD L. WATT 
By Harold L. Watt 


Attorneys for Defendant Home Indemnity Company of 
New York, a Corporation. [22] 
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Standard Accident Insurance, etc., et al. 
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Home Indemnity vs. Standard Accident 
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vit of Service by Mail] 


Filed Sep. 24, 1946. [30] 


Standard Accident Insurance, etc., et al. on 
[| Title of District Court and Cause] 


ANSWER OF DEFENDANT GEORGE WHITE 


Comes now defendant, George White, and answering 
the complaint on file herein admits, denies and alleges as 
follows: 

I. 

Admits each and all of the allegations of Paragraphs 
ele VI Val, VIII, IX, X, XI, XP ae 
Paiveeey XVI XVIL XVIII, XIX and XX of the 
complaint on file herein, except that this defendant is 
informed and believes and, upon such information and 
belief, alleges the fact to be that the true name of the 
corporation referred to in Paragraphs V, VIII, [X, XIII, 
XV and XVI of the complaint on file herein as “North 
Lumberland Mining Company” is in fact “Northumber- 
land Mining Co,” 

WU 

Further answering the complaint on file herein, this 
defendant alleges that within twenty days after the oc- 
currence of the [31] accident described in the complaint 
on file herein, this defendant reported to defendant, Home 
Indemnity Company of New York, all of the facts within 
his knowledge as to the occurrence of the accident de- 
scribed in the complaint on file herein, and the witnesses 
to said accident, and that said report contained particulars 
sufficient to identify this answering defendant as an in- 
sured under the policy issued by said Home Indemnity 
Company of New York and to identify Northumberland 
Mining Co. as the named assured in said policy, and 
eave to said Home Indemnity Company of New York 
all of the information respecting the time, place and cir- 
cumstances of said accident and the names and addresses 


a2 Home Indenuuty Company, etc. vs. 


of the injured and of available witnesses, which were 
known to or were reasonably obtainable by this answering 
defendant, and that this defendant has at all times co- 
operated with the defendant, Home Indemnity Company 
of New York, in the defense of actions numbered 134918 
and 134630 in the Superior Court of the State of Cali- 
fornia in and for the County of San Diego, which are 
more particularly described in the complaint on file here- 
in, and is ready, able and willing to cooperate with said 
defendant, Home Indemnity Company of New York, in 
the defense of said actions, and will attend hearings and 
trials and assist in effecting settlements and securing and 
giving evidence, and obtaining attendance of witnesses, 
and in the conduct of the defense of said actions. 


Mk 
That this defendant has verified and delivered to de- 
fendant, Home Indemnity Company of New York, an- 
swers to the complaints filed in said actions numbered 
134918 and 134630, true and correct copies of which are 
annexed hereto and marked respectively Exhibits A and 
B; that said answers were filed in said actions in behalf 
of this answering defendant by the attorneys employed 
by defendant, Home Indemnity Company of New 
York-aiR2 | 
IVa 
This defendant further alleges that defendant, Home 
Indemnity Company of New York, with full knowledge 
of all of the facts concerning the happening of said acci- 
dent and of the errors, if any, in the report of said acci- 
dent made by this answering defendant, undertook the 
investigation of said accident and the defense of said 
actions numbered 134918 and 134630 in the Superior 
Court of the State of California in and for the County 
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of San Diego, and that said defendant has thereby waived 
the breach, 1f any there was, by this defendant of the 
conditions of the policy of insurance issued by said Home 
Indemnity Company of New York. 


Wherefore, this defendant prays: 


1. For a declaration by this court of the respective 
rights of the parties; 


2. That it be decreed by this court that it is the duty 
of the Home Indemnity Company of New York to de- 
fend on behalf of this answering defendant said actions 
numbered 134918 and 134630 at its own expense, and to 
pay any final judgments rendered therein against this 
defendant up to but not beyond the limits of indemnity 
set forth in the policy of insurance issued by it, and that 
the Standard Accident Insurance Company of Detroit is 
obligated to pay any part of said final judgments in excess 
of the amounts which the defendant, Home Indemnity 
Company of New York, is obligated to pay, not exceed- 
ing the limits of the policy issued by it; 

3. That if this court should find that the defendant 
Home Indemnity Company of New York is not obligated 
to defend said actions on behalf of this defendant and is 
not obligated to pay any judgments rendered therein, that 
then this court declare that the plaintiff, Standard Acci- 
dent Insurance Company of Detroit, is obligated to de- 
fend said actions and to pay any judgments rendered [33] 
against this defendant therein up to but not beyond the 
limits of indemnity set forth in its policy. 


PUI, FORWARD, VERB CONZ EE 
By Edgar Avice 
[Verified] [34] 


34 Home Indemnity Company, etc. vs. 
“EX Bia A” 


In the Superior Court of the State ot Calitornia 
in and for the County of San Diego 


No. 134918 


Michael Lee, a minor, and Patricia Leeyeagiiamor, by 
Mildred E. Taylor, their Gmardian ad Uitemmebiaancm., 
vs. George White, et al., Defendants. 


ANSWER OF DEFENDANT GEORGE WHITE 


Comes now the defendant George White and answer- 
ing the complaint on file herein for himself and not on 
behalf of his codefendant, admits, denies and alleges as 
follows, to-wit: 


if: 


Alleges that this defendant has not information or 
belief sufficient to enable him to answer the allegations 
of paragraphs II, V and VI of the complaint on file 
herein and for want of such information and belief and 
basing his denial on that ground denies each and all of 
the allegations of said paragraphs, except that this de- 
fendant admits that Claude McLester Lee was at the 
time of his death an adult over the age of twenty-one 
(21) years. 


i. 


Answering paragraph III of the complaint on file herein 
this defendant alleges that the automobile mentioned in 
said paragraph was at the time of said accident owned by 
the [35] Northlumberland Mining Company, a corpora- 
tion, and at the time and place of the accident described 
in the complaint this defendant was driving said auto- 
mobile by and with the consent of said corporation. 
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lial 

This defendant denies generally and specifically each 
and all of the allegations in paragraph IV of the com- 
plaint on file herein, except this defendant admits that 
the automobile described in said paragraph, and while be- 
ing driven by this defendant, did at or about the time and 
place described in said paragraph collide with Claude 
McLester Lee and that as a result of said collision said 
Claude McLester Lee sustained injuries which directly 


and proximately resulted in his death. 


IDY i 
This defendant denies that the plaintiffs, or either of 


them, have been damaged in any sum whatsoever. 


And for a Further, Separate and Second Defense, This 
Defendant Alleges: 


I, 

That if the plaintiffs sustained damages in the par- 
ticulars in their complaint set out, or otherwise, that the 
same occurred proximately and directly through and by 
reason of the negligence of the decedent in failing to 
exercise due or any care or caution for his own safety. 


Wherefore, this defendant prays that the plaintiffs take 
nothing by their said action and that this defendant have 
and recover his costs of suit herein expended. 

THOMAS P, MENZIES rand 
HAROLD EWA 
By Thomas P. Menzies 


Attorneys for Defendant George White [36] 
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Stateor Caliiornia, 
County of San Diego.—ss 


George White, being first duly sworn, deposes and 
says: 

That he is one of the defendants in the above entitled 
action; that he has read the foregoing Answer and 
knows the contents thereof; that the same is true of his 
own knowledge, except as to the matters which are there- 
in stated on his information or belief, and as to those 


matters that he believes it to be true. 


GEORGE Weta 


Subscribed and sworn to before me this 23rd day of 
August, 1946, 
GAYLE Has is 
Notary Public in and for Said County and State [37] 


"EPXEOBIE BB” 
In the Superior Court of the State of California 
in and for the County of San Diego 
No. 134630 
James Carl Fitzgerald, a minor, by and through his 
Guardian ad Litem, James Richard Osborne, and James 


Richard Osborne, Plaintiffs, vs. George White, and North 
Lumberland Mining Company, Defendants. 


ANSWER OF DEFENDANT GEORGE WHITE 


Comes now the defendant, George White, and answer- 
ing the complaint on file herein for himself and not on 
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behalf of his codefendant, admits, denies and alleges as 
follows, to-wit: 
I. 

Alleges that this defendant has not information or 
belief sufficient to enable him to answer the allegations 
of paragraphs I, IV and V of the first alleged cause of 
action and paragraph II of the second alleged cause of 
action of the complaint on file herein, and for want of 
such information and belief and basing his denial on that 
ground denies each and all of the allegations of said 


paragraphs and the whole thereof. 


ie 


Denies that the plaintiff, James Carl Fitzgerald has 

been damaged in the sum of Fifty Thousand Dollars 
($50,000.00), or in [38] any sum, or at all; denies that 
the plaintiff James Richard Osborne has been damaged 
in the sum of Five Hundred Dollars ($500.00), or in 
any other sum, or at all. 


Til. 


Answering paragraph II of the first alleged cause of 
action set forth in the complaint on file herein, this de- 
fendant denies generally and specifically each and all of 
the allegations of said paragraph, except this defendant 
admits that the Lincoln Zephyr automobile described in 
said paragraph was at the time of the accident described 
in the complaint, owned by the defendant, North Lum- 
berland Mining Company, and this defendant was at the 
time and place of the accident driving said automobile 
with the full knowledge and consent of said North 
Lumberland Mining Company. 


38 Home Indemnity Company, etc. vs. 
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Answering paragraph III of the first alleged cause of 
action of the complaint on file herein this defendant 
denies generally and specifically each and all of the al- 
legations of said paragraph, except that this defendant 
admits that the automobile driven by him did at or about 
the time and place described in the complaint, collide with 
Leana Mae Osborne Lee and that as a result of said col- 
lision Leana Mae Osborne Lee died, and except that this 
defendant has not information and belief sufficient to 
enable him to answer the allegations of said paragraph 
that said Leana Mae Osborne Lee was the mother of the 
plaintiff, James Carl Fitzgerald, and for want of such 
information and belief and basing his denial on that 
ground denies that Leana Mae Osborne Lee was the 
mother of the plaintiff, James Carl Fitzgerald. 


And for a Further and Separate Defencesta ach ot 
the First and Second Causes of Action Set Forth in the 
Complaint on File Herein This Defendant Alleges: [39] 


I. 

That if the plaintiffs sustained damages in the par- 
ticulars in their complaint set out, or otherwise, that 
the same occurred proximately and directly through and 
by reason of the negligence of the decedent in failing to 
exercise due or any care or caution for her own safety. 

Wherefore, defendant prays that the plaintiffs take 
nothing by their said action and that this defendant have 
and recover his costs of suit herein expended. 

THOMAS P. MENZIES and 
HAROLD L. Wage 
By Thomas P. Menzies 


Attorney for Defendant George White 
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State of California, 


County of San Diego.—ss 


George White, being first duly sworn, deposes and 
says: 

That he is one of the defendants in the above entitled 
action; that he has read the foregoing Answer and knows 
the contents thereof; that the same is true of his own 
knowledge, except as to the matters which are therein 
stated on his information or belief, and as to those mat- 


ters that he believes it to be true. 


GEORGE WHITE 


Subscribed and sworn to before me this 23rd day of 
August, 1946. 
GAYLE H. DAVIS 
Notary Public in and for Said County and State [40] 


[Affidavit of Service by Mail] 


[Endorsed]: Filed October 9, 1946. [41] 
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[Title of District Court and Cause] 


ANSWER 


James Carl Fitzgerald, a minor, by and through his 
guardian ad litem, James Richard Osborne, and James 
Richard Osborne, severing themselves from the other 
defendants herein, for themselves only, deny certain of 


the allegations of plaintiff’s complaint as follows: 


i. 


These answering defendants have not sufficient infor- 
mation or belief to enable them to otherwise answer to the 
allegations of paragraphs XVI and XVII of plaintiff’s 
complaint, and basing their denial upon said ground, 
deny generally and specifically [42] each and every allega- 


tion of said paragraphs of plaintiff’s complaint. 


Wherefore, these answering defendants pray that plain- 
tiff be put upon strict proof of the allegations herein- 
above denied, and they they have such other and further 


relief as to the court seems just in the premises. 


EDGAR B. MERVEY 
Attorney for Defendants 


[ Verified | 


Received copy of within Answer this 17 day of Oc- 
tober, 1946. Nourse & Jones, Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 17, 1946. [43] 
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[Title of District Court and Cause] 


ANSWER OF DEFENDANTS, 
MICHAEL LEE AND PATRICIA LEE 


Come now Michael Lee and Patricia Lee, minors, each 
by Mildred E. Taylor, their guardian ad litem herein, 
and, answering the complaint herein, admit, deny and 
allege as follows: 


I, 

Allege that Michael Lee is a minor of the age of nine 
years and that Patricia Lee is a minor of the age of eleven 
years; that by an order of the above-entitled court duly 
made herein on September 10, 1946, Mildred E. Taylor 
was duly appointed guardian ad litem of the said minors 
in this cause; that said order has not been revoked and 
is in full force and effect and that by virtue thereof 
Mildred E. Taylor is now the duly appointed, qualified 
and acting guardian ad litem of said minors. [44] 


IT, 
Admit the allegations contained in paragraphs I, IT, 
Pie Vy wel, VeV TIN, IX, X, X], XU, KV, Xe 
XPT XVIII and XX. 


III. 

Allege that they are without knowledge or information 
sufficient to form a belief as to the truth of the allega- 
Moms) comtained in paragraphs XVII and XIX, and 
basing their denial upon that ground, deny generally and 
specifically each and every allegation thereof. 


TV. 
Answering paragraph XII, deny that by the terms of 
the policy mentioned in said paragraph XTJ, it was fur- 
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ther provided that such insurance as to the use of said 
substituted automobile should be excess insurance over any 
other valid and collectible insurance available to George 
White under a policy applicable with respect to the sub- 
stituted automobile, or otherwise, against loss covered by 
either or both of said insuring agreements; 


Further answering paragraph NII, allege that defend- 
ant, Home Indemnity Company of New York, a corpora- 
tion, asserts to and has informed these answering defend- 
ants that the insurance otherwise afforded George White 
as the driver of the Lincoln automobile mentioned in the 
complaint is not and cannot be made collectible or avail- 
able to George White against loss arising out of the 
accident mentioned in the complaint; 


Further answering paragraph XII of the complaint, 
these defendants are informed and believe, and, upon 
such information and belief, allege the fact to be that 
defendant, Home Indemnity Company of New York, at 
all times since the accident mentioned in the complaint, 
has had full and adequate notice of the occurrence of 
the accident, has fully and thoroughly investigated the 
accident and has had and received the best possible as- 
sistance and cooperation of and from George White and 
the owner of said Lincoln automo- [45] bile, and in no 
way had or has been prejudiced by failure by George 
White or the owner of said Lincoln automobile to com- 
ply at an.earlicr time or in a different or mone formal 
manner with the conditions and terms of the last-men- 


tioned policy; 


Deny each and every other allegation contained in 
paragrapa SUT 
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For a Second, Separate and Distinct Defense to the 
Cause of Action Set Forth in Said Complaint, These 


Answering Defendants Allege: 


Iu 


That these answering defendants are informed and be- 
lieve, and, upon such information and belief, allege that 
immediately following the accident described in the com- 
plaint on file herein George White reported to Home In- 
demnity Company of New York all the facts within his 
knowledge as to the accident described in said complaint, 
giving the names of the witnesses known to him and 
such other particulars and facts as would and did enable 
and permit said Home Indemnity Company of New York 
to identify the said George White, the policy of insur- 
ance mentioned in the complaint as issued by Home In- 
demnity Company of New York, Northumberland Min- 
ing Company as the assured named in the policy, and such 
other information as was known to him respecting the 
titne. place and circumstances of the accident, the names 
and addresses of the injured or dead; and that the said 
George White has at all times cooperated with Home 
Indemnity Company of New York in the investigation of 
the accident and in the defense of the actions filed in 
the Superior Court of San Diego County, described in the 
complaint herein; 

That these answering defendants are informed and be- 


lieve, and, upon such information and belief, allege that 


the defendant, George White, is now, and at all times 
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since said accident has [46] been, and will at all times 
hereafter be, ready, willing and able to ‘eooperaie with 
Home Indemnity Company of New York in the defense 


of said actions; 


That these answering defendants are informed and be- 
lieve, and, upon such information and belief, allege that 
Home .Indemnity Company of New York has known 
about the aceident mentioned in the complaint at all times 
from and after approximately twenty-four hours after 
the occurrence thereof, has fully and thoroughly investi- 
gated the accident, and within three days after the acci- 
dent knew the names and addresses of all available wit- 
nesses, and had an opportunity at a public hearing au- 
thorized by law, to wit, a coroner’s inquest in the County 
of San Diego, State of California, to examine all wit- 
nesses under oath and to require defendant, George White, 
to be sworn as a witness and examined into the facts 
of the accident; that Home Indemnity Company of New 
York was represented at such inquest by its duly au- 
thorized attorney at law; that Home Indemnity Com- 
pany of New York; through its duly authorized attor- 
neys, has prepared pleadings, and has signed and filed 
pleadings in the civil actions in the Superior Court of 
San Diego County, mentioned in the complaint; that the 
said Home Indemnity Company of New York, through 
its duly authorized attorneys at law, within seven days 
after said accident, did attempt to negotiate a settlement 
with these answering defendants, such settlement being 


settlements of the liability of George White and North- 
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umberland Mining Company, and each thereof, for the 
death of Claude McLester Lee, and the cause of action 
then held by these answering defendants under the laws 
of the State of California, arising out of such death, and 
the relationship of these answering defendants to Claude 
McLester Lee, and the damages suffered by them as a 
result of such death. 


IDE 


That the defendant, Home Indemnity Company of New 
York, [47] with full knowledge of all the true facts 
concerning the said accident, did enter into such negotia- 
ticns for settlement, did enter into and accept the defense 
of said actions, and each thereof, and did, in all ways, 
accept and undertake to perform the obligations, duties 
and liabilities on its part to be performed under its said 
policy of insurance, mentioned in the complaint; and that 
the said Home Indemnity Company of New York has 
waived the breach, if any there was, by defendant, George 
White, of the conditions of the said policy of insurance 


issued by Home Indemnity Company of New York. 


Wherefore, these answering defendants pray: 


(i) hor a declaration of the respective rights of the 
parties ; 

(2) That it be decreed by the Court that it is the 
duty of Home Indemnity Company of New York to 
comply with the agreements on its part to be performed 
under the terms and provisions of its said policy of in- 


surance; 
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(3) That in the event the Court finds that Home In- 
demnity Company of New York is not obligated to defend 
said actions or to otherwise comply with the agreements 
on its part to be performed under the said policy, that 
then this Court declare that Standard Accident Insur- 
ance Company of Detroit is fully obligated under the 
agreements of its policy of insurance, mentioned in the 
complaint, to pay, on behalf of George White and North- 
uniberland Mining Company, and each thereof, all sums 
which they, or either of them, shall become obligated to 
pay by reason of the liability imposed upon them, or 
either of them, by law for damages for the death of 
Claude McLester Lee, caused in and by reason of the 
accident mentioned in the complaint; and 

(4) For such other and further relief as to the Court 
may seem proper in the premises. 

WILLIAM GUTHRIE 
JOHN B. LONERGAN and 
DONALD W. JORDAN 


Attorneys for Defendants, Michael Lee and 
Patricia Lee 


By John B. Lonergan [48] 


| Verified ] 


[Affidavit of Service by Mail on Nourse & Jones] 


[Endorsed]: Filed Oct. 28, 1946. [49] 
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PU ERROGATORIES PROPOUNDED BY PLAIN- 
eS lOeDErENDANT, HOME TNE NiIN IT y 
COMEANY OF NEW YORK 


Under and in accordance with Rule 33 of the Federal 
Rules of Civil Procedure, plaintiff hereby propounds and 
requires that defendant, Home Indemnity Company of 
New York, answer the following interrogatories: 


1. Did the Northumberland Mining Co. report to you 
the accident which is described in paragraph XIII of the 
complaint herein, which accident occurred on or about 
the 20th day of July, 1946, at or near Solano Beach, Cali- 
fornia. | Written in margin]: Allowed. 


2. If your answer to Interrogatory No. 1 is that a 
report was made to you by Northumberland Mining Co., 
state whether or not said report was in writing. [ Writ- 
ten in margin]: Allowed. [50] 


3. If your answer to Interrogatory No. 2 is that this 
report was in writing, attach a full, true and complete 
copy of said report. [Written in margin]: Allowed. 


4, If your answer to Interrogatory No. 2 is that 
the report of Northumberland Mining Co. was oral, state 
the substance of said report. [| Written in margin]: AI- 
lowed. 


Se Dideitesecicnadant, George White) meport wos, ou 
the accident described in paragraph XIII of the complaint 
on file herein {Written in margin]: Allowed. 

6. If your answer to Interrogatory No. 5 is in the 
affirmative, state whether or not said report was in 
writing. [Written in margin}: Allowed. 
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7. If your answer to Interrogatory No. 6 is that said 
report was in writing, attach a full, true and correct copy 
of said report. [Written in margin]: Allowed. 


8. If your answer to Interrogatory No. 6 is that said 
report was not in writing, state whether or not the report 
was made before and recorded by a shorthand reporter. 
[Written in margin]: Allowed. 


9. If your answer to Interrogatory No. 8 is that said 
oral report was recorded by a shorthand reporter, state 
the name of the reporter and whether or not you have 
a transcript of such report. [Written in margin]: Al- 
lowed. 


10. If your answer is that you have a transcript of 
said report, attach a full, true and complete copy of such 
transcript. [Written in margin]: Allowed. 


11. If your answer to Interrogatory No.6 ae that 
George White’s report was oral, state the names and 
addresses of the persons present at the time said report 
was made. [Written in margin]: Allowed. [51] 


12. If your answer to Interrogatory No. 8 is that 
said report was not recorded in shorthand, state the sub- 
stance of his oral report. [Written in margin]: Allowed. 


13. If your answer to Interrogatory No. 5 is that 
George White did report to you said accident, state 
whether or not, after the date of his original report, he 
miade any further report to you of any facts concerning 
said accident or his knowledge thereof. [Written in mar- 
gin]: Allowed. 


14. If your answer to Interrogatory No. 13 is that 
he did make a further report, attach a copy thereof here- 
to if said additional report was in writing, or if it was 
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oral state the substance of said additional report, and 
give the date of making of said additional report, and 
the names and addresses of the persons present. [ Writ- 
ten in margin]: Allowed. 


15. Did John T. Holt, attorney at law for George 
White, state to you in behalf of George White any facts 
concerning the accident described in paragraph XIII of 
the complaint on file herein, in addition to those set forth 
in the written statement of George White? [Written in 
margin|: Not allowed. 


16. If your answer to Interrogatory No. 15 is in the 
afhrmative, state the substance of the statements made to 
you by John T. Holt, and state the name and address 
of the person to whom said statements were made. [ Writ- 
ten in margin]: Not allowed. 


17. In paragraph I of the Separate and Special De- 
fense set forth in your answer to the complaint on file 
herein, you allege that the defendant, George White, 
intentionally gave to you false, misleading and conflicting 
statements. State in detail what statements were made 
to you by George White you claim to be false, misleading 
or [52] conflicting. [Written in margin]: Allowed. 


1&8. State the names and addresses of the persons to 
whom each of said false, misleading or conflicting state- 
ments was made. [Written in margin]: Not allowed. 


19. As to each statement made by George White 
which you assert was false or misleading, state the names 
of the witnesses by whom you intend to prove that said 
statements were false or misleading, and state the facts 
which you expect to prove by said witnesses. [Written 
in margin]: Not allowed. 
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20. State the date upon which you discovered or were 
advised as to the facts which you contend show that the 
statements of George White were false or misleading. 
[ Written in margin]: Allowed. 


21. Did you, through your agents, attorneys or rep- 
resentatives, investigate the accident referred to in In- 
terrogatory No. 1? [Written in margin]: Allowed. 


22. If your answer to Interrogatory No. 21 is in the 
affirmative, state the name and address of the person or 
persons conducting said investigation. [Written in mar- 
gin]: Not allowed. 


23. If your answer to Interrogatory No. 21 is in the 
affirmative, state whether or not said persons made a 
written report or reports to you of said investigation. 
[ Written in margin]: Allowed. 


24. If your answer to Interrogatory No. 23 is that 
a written report or reports were made, state the name 
and address of the person who now has custody of such 
reports. [Written in margin]: Allowed. [53] 


25. State the name and address of the person now 
having custody of the reports of said accident or of 
any transcript of reports of said accident, which reports 
were made by Northumberland Mining Co. or George 
White. [Written in margin]: Allowed. 


26. Did you file, or cause to be filed, on behalf of de- 
fendant, George White, answers on his behalf in those 
certain actions pending in the Superior Court of the State 
of California in and for the County of San Diego, en- 
titled respectively, “Michael Lee, a minor, and Patricia 
Lee, a minor, by Mildred E. Taylor, their jaidianead 
litem, Plaintiffs v. George White, et al., Defendants,” 
numbered 134918 in the files of said court, and ‘James 
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Car! Fitzgerald, a minor, by and through his guardian 
ad litem, James Richard Osborne, and James Richard 
Osborne, Plaintiffs vs. George White and North Lumber- 
land Mining Company, Defendants,’ numbered 134630 
in the files of said court, which said actions are described 
in paragraph XIV and XV of the complaint on file 
herein? [Written in margin]: Allowed. 


27. If your answer to Interrogatory No. 26 is in 
the affirmative, state whether or not you filed, or caused 
the said answers to be filed, after you had discovered that 
deiendant, George White, had made to you false, mis- 
leading or conflicting statements as to the facts of said 
cases. [Written in margin]: Allowed. 


28. In your answer you admit that you have denied 
all liability and obligation to defendant, George White, 
under the policy of insurance which is annexed to your 
answer. State whether or not, prior to the commence- 
ment of this action, you advised the defendant, George 
White, of your denial of liability to him. [Written in 
margin]: Not allowed. [54] 


29. If your answer to Interrogatory No. 28 is in the 
affirmative, attach a copy of any letter written by you, 
or in your behalf, to said George White advising him 
that you did deny liability. [Written in margin]: Not 
allowed. 

NOURSE & JONES 
By Paul Nourse 


Attorneys for Plaintiff [55] 
[Affidavit of Service by Mail] 


[Endorsed]: Filed Oct. 25, 1946. [56] 
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[Title of District Court and Cause] 


ANSWERS OF DEFENDANT HOME TN@ERINI iy 
COMPANY OF NEW YORK, A CORFOR ION 
TO INTERROGATORIES PROPOR IED By 
PAN aa 


Under and in accordance with Rule 33 of the Federal 
Rules of Civil Procedure, defendant Home Indemnity 
Company of New York, a corporation, hereby answers 
the interrogatories propounded by plaintiff. 


1. In answer to the first interrogatory it saith: A 
broker through whom the insurance was placed tele- 
pnoned that the newspapers reported that George White 
was involved in an automobile accident, but that this de- 
fendant was not involved because White carried his own 
insurance. 

2 In answer to the second interrogatory it saith: 
Said report was not in writing. [57] 

3. In answer to the third interrogatory it saith: Said 


report was not in writing. 


4. In answer to the fourth interrogatory it saith: 
Mr. Walter Haggerty, President of the Northumberland 
Mining Company, on July 22, 1946, made an oral state- 
ment which was transcribed by a court reporter, a copy 
of which is hereto attached. 


5. In answer to the fifth interrogatory it saith: Yes. 


6. In answer to the sixth interrogatory it saith: Said 
report was not in writing. 


7. In answer togthe sewenth interrogafery it Sail. 
Said report was not in writing. 


8. In answer to the eighth interrogator; ifeaih: Mes 
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9. In answer to the ninth interrogatory it saith: R. B. 
Whitcomb, Official Shorthand Reporter, San Diego, Cali- 


fornia, and this defendant has a transcript of such report. 


10. In answer to the tenth interrogatory it saith: A 
full, true and complete copy of such transcript is hereto 
attached. 


Case No. 5729 O’C, Civ. Std. Accid. vs. Home Ind. 
Plf. Exhibit Date 1/20/47. No. 6 in Evidence. Ans. 5, 
om eelerk Ws, Wistrict Court. Sou. Dist. of Calii. 
Cross, Deputy Clerk. 


11. To the eleventh interrogatory it saith: Thomas 
P. Menzies, 548 South Spring Street, Los Angeles, L. E. 
Ciiitenje6s0) Souls sprime Street, Los Angeles) 138] 
and R. B. Whitcomb, Court House, San Diego. 


12. To the twelfth interrogatory it saith: Said report 


was recorded in shorthand. 


13. In answer to the thirteenth interrogatory it saith: 
He did not report any additional facts or his knowledge 
of the accident other than that he said “he must have 
gone to sleep” and that ‘he might have hit the victims 


while asleep without knowing it.” 


14. In answer to the fourteenth interrogatory it saith: 


See answer to Interrogatory No. 13. 


Case No, 5729 O1C. Std. vs. Accident. Plf. Exhibit. 
Date 1/20/47. No. 7 in Evidence. Ans. 13 & 14. Clerk, 
U. S. District Court, Sou. Dist. of Calif. Cross, Deputy 
Clerk. 
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17. In answer to the seventeenth interrogatory it saith: 


(1) That the damage to the left front fender of 
the car of the Northumberland Mining Co., 
which he was driving, occurred at the Holly- 
wood Park Race Track and not at the scene 
of the accident. 


(2) That when he came out of the Race Track 
the left headlight was broken, smashed in; 
that the damage was done while the car was 
parked at said Race Track, and that someone 
must have taken the car without his knowl- 
edge or consent. 


(3) That between the time he left a drive-in 
stand in the City of San Clemente and the 
time that he arrived in the City of San Diego, 
he did not hit any pedestrian or other object 
on the road. 

(4) That between the time he left San Clemente 
and the time that he left the Del Mar Hotel 
in Del Mar, California, he was not involved 
in any trafhe accident. [59] 

(5) That he did not remember passing through 
Solano Beach and that he did not collide 
with any object. 

(6) That the automobile operated by him did not 
collide with any object or individual person. 

(7) That he did not know that he had hit any- 
one. 

(8) That “if anybody got killed, it was an acci- 
dent IT knew nothing about.” 


(9) “T have told you about all I know about it.” 
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20. In answer to the twentieth interrogatory it saith: 
On, to-wit, August 19, 1946, 


21. In answer to the twenty-first interrogatory it saith: 


Yes; under a reservation of rights. 


23. In answer to the twenty-third interrogatory it 
saith: Yes, 


24. In answer to the twenty-fourth interrogatory it 
saith: L. E. Clifton, Claims Manager, The Home In- 
demnity Company, 639 South Spring Street, Los Angeles, 
California. 


25. In answer to the twenty-fifth interrogatory it saith: 
Sctne of the records and reports are in the custody of 
E. M. Jewell, Claims Manager for The Home Indem- 
nity Company, 59 Maiden Lane, New York, and some 
of the records are in the possession of Thomas P. Men- 
zies, 548 South Spring Street, Los Angeles, California, 


attorney of record for said defendant in this action. 


26. In answer to the twenty-sixth interrogatory it 
saith: Yes. [60] 


27. In answer to the twenty-seventh interrogatory it 


saith: Yes; with reservation of rights. 
THE HOME INDEMNITY COMPANY OF 
NEW YORK, a Corporation, 


Eyal. E. Clifton 
Claims Manager [61] 
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IN RE: NORTHUMBERLAND ‘MINING 
COMPANY—GEORGE WHITE 


Statement of Walter Haggerty July 22, 1946, at 3:00 
P. M., Room 349 Beverly Hills Hotel, Beverly Hills, 
Calif. 


Present: Thomas P. Menzies. 


QO. (By Mir. Menzies) Mir. Haggerty, this can Mir. 
White was driving a Lincoln Zephyr? ay. Vest 
Q. You bought the car around in 1942, didn’t you? 


A. Yes. One of our stockholders owned the car and 
we sold the car we were using for that purpose and 
bought this one at a very good price, since we had to 
have it in our business. 


Q. I take it that this company is incorporated in 
Nevada? Is that right? i Veo 
What is the name of it? 
Northumberland Mining Company. 
When did you incorporate? 
We were incorporated about 1939. 
About 1939? 


Yes. I can get you the exact date, if you want it. 


OPOPFRO>O 


. That is close enough. It was incorporated in the 
State of Nevada? Aes: 

©. And since that time it has been a duly organized 
and operating company in that state? [62] 

peueeies: 

©. Are you an officer of the company? 

A. Jam the president of the company. 

Q. And this Lincoln Zephyr belonged to the company? 

A. It belonged to the company. 
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Q. It was stored here regularly? 

A, I have had it here since we had the order closing 
gold activities. 

©. You have kept it here at the Beverly Hills Hotel? 

A. Yes. It has been here most of the time except 
when I had some business around. 

Q. Was that car involved, so far as you know, in 
au accident recently? I am speaking now of Mr. White’s 
difficulties. 

A. Not that I know of. I would have no knowledge 
of it. 


Q. You have no personal knowledge of it? 

ENO: 

Q. You have been ill, I understand, for a week or 
soP A. A week ago Monday. 

©. How did George White come in possession of 


the car? 

A. He has a Packard and he is having some piston 
and cylinder work done on it, and he asked me if I had 
any objection—I have driven with him in his car many 
times—to him borrowing the car from me to carry on 
some things he had to do. 

Q. When did you give him permission to use it? [63] 

A. He used it for about three afternoons, say from 
Wednesday or Thursday on. He used it just in the after- 
neons, and then he had this business down the road and 
then he asked me if he could use it. 

©. Business at San Diego, or some place? 

A. At San Diego. 

Q. And you gave him permission to use the car? 
Eve YES. 
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©. When was it he asked you to use the car to go to 
San Diego? When he took the car? 

A. It was about Friday or Saturday afternoon he 
asked me if he could use the car. 

Q. After you gave him permission to take the car to 
San Diego, you don’t know what happened except: what 
he has told you? A. That is right. 

©. Have you talked to him? 

A. I talked to him just now. 

©. Did he tell you how the accident happened? A. 
No. I read the paper and he said “Absolutely not so.” 
He said, “There is some big mistake, and I can not under- 
stand it.” That was his statement, which he will probably 
tell you. When I read the paper and then listened to 
him, it didn’t seem to make sense. 

Mr. Menzies: That is all. [64] 


SWORN STATEMENT OF GEORGE WHITE 
MADE ON THE 23d DAY OF JULY, 1946, 
AT SAN DIEGO, CALIFORNIA 


Present: Mr. Thomas P. Menzies, Attorney at Law; 
Mr. Clifton; R. B. Whitcomb, Notary Public and Short- 
hand Reporter. 

Questions by Mr. Menzies: 

State your full name. 

George White. 

How old are you, Mr. White? 

Fifty-three. 

Where do you live? 

At the Beverly Wilshire Hotel, Beverly Hills. 


What is your business or occupation? 


PO PO PO 


Pwo 


Theatrical producer. 
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Are you employed at the present time? 
I employ myself. 
Have you an office, Mr. White? 
No, I use the hotel as my office. 
You are a permanent resident of the State of 
ifornia? A. Yes. 
You have been for several years? [65] 
Yes. 
Now do you know of a Mr. Walter Haggerty? 
ies, 
He also resides at the Beverly Wilshire Hotel, Bev- 
erly feais. California? A. Yes. 

©. Did you at any time within the last week borrow 
a 1942 Lincoln Zephyr that was sort of a silver gray 


Et PIO PO 


Ca 


0 PO PO 


color from him? A. Yes. 
Q. And that bore a Nevada license plate, 1946 license 
33-674 ? A. Yes, I think so. 


©. What day did you borrow that car from Mr. 
Hegegerty? 

A. I picked it up sometime after noon time Satur- 
da 
On Saturday the 19th of July? This is the 23d. 
It was last Saturday. The date I don’t know. 
You own a car yourself? AGevies 
What kind of a car? 

A Packard Coupe 1942. 
Was your car at that time in the garage being 
oe on? 

A. It was in the Earl C. Anthony place in Beverly 
Hills having new rings and pistons put on. 

Q. How long had the car been in there? [66] 

eet is) sell there: 


O>OOPO= 


60 Home Indemnity Company, etc. vs. 


Q. You picked up Mr. Haggerty’s car around noon 
on the 19th of July, and that was in the Beverly Wilshire 
Garage, was it? foe ihatiseright: 


Q. Where did you go then? 
‘ A. To the Inglewood Race Track. 
©. Was that Friday or Saturday? 
A. Saturday. 
QO. That was the 20th rather than the 19th. You 


went directly from the Beverly Wilshire Hotel to the 
Inglewood Race Track at Inglewood, California? 

A, Yes that sis@nieiat. 

QO. What time did you get to the race track? 

A. Oh, I couldn’t tell exactly what time. It might 
have been probably around between twelve-thirty and 
twelve forty-five, around that time. I would say between 
half past twelve and twelve forty-five. 

Q. Did you park the car there? A. “Wes. 

QO. Do you remember what area you parked it in? 

A. Right around behind the club house, the Turf 
Club area. The club house, Turf Club area; I think that 
is what you call it. 


Did you get a parking ticket for it? 
No. [67] 
Did you lock the car? & Ne 


After you parked the car where did you go? 

J Went to the racetrack. 

Into the Turf Club? 

No, I went into the, what they call the grand- 


202 POP OOPO 


Then how long did you remain there at the Ingle- 
wits Park @Race Wiraelk °? 
A. Until the last race was over. 
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QO. Do you remember what time of day that was? 

A. It is usually around six o’clock or a little after, I 
imagine. 

©. Did you see anybody you knew there at the race 
track? A. Yes, lots of people. 


©. Can you remember any of their names? 


ow 


A. Well; too many names to mention. 


©. What time did you go out to your car after the 
last race? 

A. After the last race was over. Everybody makes 
sort of a rush. 

Q. Do you remember what time that was? 

A. Probably after the last race, five or ten after six, 
I don’t know. 

QO. When you went out to where you parked your 
car did you find it there? [68] 

A. I found it about, I would say twenty or thirty 
yards down the line from where I had left it. 

©. How do you fix the point where you left your 
car? 

A. Well, there is a line, white chalk lines. I left 
it about in the middle of—TI left it about in the middle 
and it was down near the end of it. 

Q. Do they have those parking areas marked with 
letters or figures? Are they numbered? 

A. I never noticed that matter. 

QO. Now at the time you got this Lincoln Zephyr from 
Mr. Haggerty was there any damage to the front end 
of the car? A. When I got it from— 

Om Yes, Lee aida t 1opice: 
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(9. When you parked it there around one o’clock at 
the race track was there any damage to the front end 


Of jthe car? 
A. I didn’t notice if there was. 


Q. You weren’t involved in any traffic accident be- 
tween the time you left the Beverly Wilshire Hotel and 
the time you arrived at the race track? No 


Q. After you came out of the race track after the 


last race did you examine the car? 


A. When I came out the left headlight was broken, 
smashed in. I just looked around. I didn’t see anything 
or anybody there, everybody was rushing off for their 
cars. [69] There was nobody there to complain to and it 
would just be a waste of time because it is a pretty big 
place. J said, “Oh, the hell with it, what will I do, or 
what will I tell the guy.” 

©. What was the condition of the left fender? 

A. I didn’t notice the fender. I just saw it and 
jumped in the car to get out of the track as soon as I 
could. 

QO. Do you remember what damage was done to the 
left headlights? Was it merely the glass was broken or 
was the whole headlight destroyed? 

A.  Bashed in, and there was some of the glass around 
there. 


© 


Laying in the parking area? 
A. In the headlight. 

In the headlights? 

Yes, in the headlight. 
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©. Was it merely that the headlight was broken or 
was it depressed into the fender? 

A. It was depressed in. It looked to be. I didn’t 
stop to make an examination of it. I said, ““What is the 
use?” 

©. Were there any marks on that fender when you 
saw it such as stains, brown stains or anything like that? 

Zee didn't look to see. 

©. Then after you looked— 

A. As a matter of fact as I came toward the car I 
saw the car parked this way and I thought—let’s skip 
what [70] I thought to myself—as I neared the car I 
come to the right side of the car. I saw the thing and 
I said, “Well, what is the use of who the hell did it; there 
are a million cars and people rushing in and out; there is 


”) 


nobody to complain to, no cops,” so I got in the car, in 
the right side instead of walking around, you know. 

QO. Was there any parking lot attendant there when 
you first parked the car that afternoon? 

A. I didn’t see any. 

©. Was there any there when you came out? 

A. I didn’t see any. 

Q. After you got in the car after you looked at the 
fender, the left front fender, where did you go then? 

ee edn@vcmttemes: to the hotel. 

©. Which hotel? 

A. The Beverly Wilshire Hotel. 

Q. In other words, you drove from the Inglewood 
Race Track back to the Beverly Wilshire Hotel? 

Eee es. 
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Q. Do you remember what time you got back to the 
Beverly Wilshire Hotel? 


A. It is about a half hour, twenty-five minutes to a 
half hour. 


Q. You got there about— 

A. I got to the hotel about twenty-five past six. 

@. How long did you remain there at the hotel? [71] 
A 
§ 
Q 


Just a few minutes, long enough to pick up my 


. You went up to your room to get it and turned 
around and came back down? A. I ‘went up to my 
room to get it and came back. 

Then where did you go? 
I left for San Diego. 
Which road did you take going to San Diego? 
The 101 Highway. 
Where did you get on to 101? 
I go along the street from the hotel to Olympic, 
then I go up Olympic to a street called Overland, and 
then I cut across Overland to another street the name 
of which I don’t know, then I go right a few blocks and 
get on Sepulvedo—I don’t know the names of all the 
streets—then Sepulvedo goes right into 101. 
Q. You followed Sepulvedo on to 101? A, Wes: 
Q. Did you stop any place? 
A. I stopped at a drive-in. 
©. Where? A. In Sam @lemente. 
©. Between the time you left the Beverly Hills Hotel 
you did not get out of the car and go in any place until 


PO PFO PO 


you went in to a drive-in stand in San Clemente? 


A. No. 


Standard Accident Insurance, etc., et al. 65 


Q. Do you know which side of San Clemente that 
drive- [72] in stand was located? 

A. Yes, it is just as you come into San Clemente from 
Beverly Hills. 

QO. What time was it when you got to that drive-in 
stand? 

A. I would say about—I go down there every Satur- 
day night; it is about seventy miles. I usually travel 
around forty miles an hour, thirty-five or forty. I would 
say sometime around nine o’clock or eight forty-five. 
Sometime around nine o'clock, eight forty-five or nine 
o’clock. 

©. You had left the hotel about six forty-five or 
thereabouts? 

A. Between six thirty-five and forty-five. 

Q. Six thirty-five and six forty-five. I assume you 
went into the hotel and got your bag. Aes. 

Q. You drove straight down there without getting 
out of the car. Were you involved in any traffic acci- 
dent between the time you left the Beverly Wilshire about 
six thirty or six forty-five until you stopped at the drive- 
in stand somewhere between eight forty-five and nine 
o'clock in San Clemente? i ING, 

Q. How long did you remain there at the drive-in 
stand? 

A. Oh, I imagine about ten minutes, ten or fifteen 
minutes. [73] 

Did you have something to eat there? 
T had a couple of cups of coffee. 
Was that all? 


A couple of cups of coffee and a sandwich. 


> 10 > 0 
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QO. Do-you remember who served youwtltere at the 
drive-in stand? 

A. It was a,girl.. T didn't. pay.any. attention’ to ‘Wer. 

QO. Was it the one who usually waited on you when 
you stopped there on Saturday night? 

A. I wouldn’t know if she was there because I don’t 
usually stop there. 

©. IJ misunderstood you. I thought you said you 
stopped in there before coming down. 

A. I had stopped there before but not as a usual 
thing, once in awhile. In all the months of going through 
I may have stopped at this place two or three times. 

©. What time did you leave the drive-in stand? 

A. I should say sometime approximately between nine 
and nine-fifteen or nine-twenty. 

QO. Did anything occur there at the drive-in stand 
that might in any way help this girl to identify you that 
waited on you? 

A. The only thing that she might remember is the 
fact that I took the coffee outside and sat in the car and 
listened to the car radio. J went back with the cup and 
got another cup of coffee and came back again to the 
car. When [74] I brought it back she was standing 
right by the door as you go in and I put the cup and 
saucer up on a higher ledge that almost reached to her 
chin and I left what change there was. 

Q. When you went back to the Beverly Hills Hotel 
after— A. Beverly Wilshire. 

Q. Beverly Wilshire, thank you—after the grip, did 
you talk to Mr. Haggerty? 

A. I just stopped by his door and said, “How do 
you feel?” He had a cold. “How do you feel” and 1 
rushed off. 
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Q. Mr. Haggerty gave you permission to drive the 
car down to San Diego? A. Yes. 

Q. You told him you were going there? 

A. Yes, he knew that. 

Q. Now after you left the drive-in stand in San 
Clemente around nine-fifteen where did you go? 

A. Straight on to San Diego. 

©. Between the time you left the drive-in stand and 
the time you got to San Diego were you involved in any 
traffic accident? ie NO Sir. 

Q. Did you hit any pedestrian or any other object 
on the road? A. No, not that I know of. 

QM. Did you collide with any automobile? 

Pee NO: | 73) 

OmeOr trick orvany other object? A. No: 

Q. Do you remember what time it was when you 
got to San Diego? 

A. I forgot to tell you I stopped at the Del Mar 
Hotel. J was a little sleepy and I stopped at the Del 
iar Tote. 

Q. Do you remember what time it was when you 
got to the Del Mar Hotel? 

Pepe lietemistedave been around . . . J couldnt 
tell the exact time, but it must have been around ten 
o’clock, maybe a little after. I wouldn’t know exactly. 
I had no particular reason— 

Q. Did you see anybody in the Del Mar Hotel you 
knew in Del Mar, California? 

A. No. I was looking for the . . . the place was 
pretty well crowded Saturday evening. I was looking 
for a fellow I knew that is supposed to have an interest 
in the hotel to ask him about a reservation when the 
Del Mar Track opened, and I walked through the lobby 
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and all around the place. Just took a chance that | 
might catch him aere. 

QO. Between the time you left San Clémentemand the 
time you stopped at the Del Mar Hotel in Del Mar, 
California, were you involved in any traffic accident? 
No. 

You didn’t get out@iaihne car? [761 

No. 

No obstructions struck the car? 

Not that I know of. 

You didn’t collide with any other object? 

Not that I know of. 

Now when you left the Del Mar Hotel somewhere 
around ten or ten-fifteen, was that it? 

Around that time. 

In the evening, you drove directly to San Diego? 

A. That is right. 

Q. Between the time you left the Del Mar Hotel 
and the time you got to San Diego were you involved 


eg en oe 


OO > 


in any traffic accident? A. No. 
Q. Did the automobile collide with any object or 
individual person or truck? A. Wo: 
©. You didn’t stop and get out of the car at any time? 
ius ING, 
Q. Do you remember passing through Solano Beach? 
A. Not particularly. 
Q. At any time did you adjust the headlights of the 


car by dimming them, cutting them off or cutting the tail 
light off? Fae = ENO) 
Q. Was there any switch in the car by which you can 
[77] cut the tail lights off and leave the headlights on? 
A. I don’t think so. I don’t know of any car that 
has that. I don’t know, I am sure it isn’t Gm ims @a. 
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Q. Now what time did you get to San Diego? 

A. I think it was around a little before eleven or 
around eleven. I happened, if I remember right the clock 
in the police station I think was eleven o’clock when I 


looked at it or a little after. 


Q. What happened as you drove into San Diego? 

A. When I got into town a motocycle policeman came 
alongside, pulled up. I saw him through the mirror com- 
ing along so I stopped. I said, “What is the matter? 
I am not speeding.” J was going pretty slow. He said, 
“T am sorry, sir, but there has been an accident some 
miles back and we don’t know whether it was a maroon 
car, a black car or a pink car, we are just stopping all 
cars that look suspicious, and your headlight is broke or 
something.” I sat in the car. He looked all around the 
car with his flashlight, and then he . . . I said, “Well, 
what’s up?” He said, “Do you mind accompanying me 
to the police station?’ J said, “Not at all.” So we 
drove to the police station. When we got there I left the 
car at the curb and we walked inside. I said, ‘‘Can’t 
we go to the Grant Hotel?” He said, “Well, if you 
don’t mind we will wait here a while until the Highway 
Patrolman comes,’ whatever he said, I don’t exactly re- 
member about that particular part. I said, ‘“Well, what 
is it, do [78] I have to be here?” He said, “Well, yes.” 
So I then said, “Can 1 use the telephone?” He said, 
“Help yourself.” I called the manager of the Grant 
Hotel and I said I am a little delayed, hold on to my 
room, I will be there shortly, little knowing that I 
wouldn't. We stood on the sidewalk and talked 
do you want me to tell you— 


> 
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Q. Yes, go ahead and tell us. 

A. I stood on the sidewalk and talked to the police 
and waited and waited what seemed to be an hour or 
two later when along came the Highway Patrol, Patrol- 
man, and he jumped out of his car and he came over, 
three or four policemen were standing there alongside me 
with their motocycles in the road, and said, “Where is 
the job.” “‘little job,’ or something, and they pointed to 
the car. This Highway Patrolman threw his finger at 
me and said, “Oh, boy, are you in for it.” J said, “In for 
what?” Hewsaid,. “Yow know for what. 1 ain Wet 
going to argue with the law. I said, “What is going 
to happen? I don’t know what the hell this is all about.” 
I stood there waiting and waiting what seemed to be 
another hour, and he came out and took pictures of the 
car . . . oh, there before’ that come*tip, Me Gaidijon 
know and so forth, he whipped out a pair of handcuffs 
and put them on me on the sidewalk. TI said, “What is 
this*for? 1 anionly alittle fellow, therevaretanerer sm. 
policemen here, what do you expect me to do, what is 
this?” He said, “Yow will find out.” I stood ther@ with 
these handcuffs on me until they took the [79] pictures 
of the car and fooled around and finished and he came 
over and he took the handcuffs off, and during this time 
the motorcycle officer that stopped me was standing there. 
I says, “What ts this? Whar happened?” ~~ ywell,”” “We 
says, “it is very suspicious, it might have been your car 
that was in this accident.’ I said, “What happened, what 
happens now, what is the idea of the handcuffs?” He 
said, “Oh, don’t pay any attention, those Highway Patrol- 
men” something, and when he finished with the pictures 
and everything the cop took the handcuffs off. He said, 
“Come on.” I got in the car with them and I said, “Now 
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where do we go?” He said, “To the jail.”’ We got to 
the County Jail and I asked the officer in the place, I said, 
‘IT have never been arrested before, isn’t there something 
about bail? Do I have to be in here?’ He said, “We 
can call a bondsman for you,” and I said, “I wish you 
would, J would appreciate it.” He started to call a 
bondsman and then this officer went into another room and 
I heard him telephoning and he came back and he said to 
the officer calling the bondsman, he said, ‘““The Coroner 
says no bail.”’ So the officer that was telephoning he 
said, “You heard that.” I said, “Would you mind calling 
the man anyhow?” The bondsman finally came over. 
By that time it must have been three o’clock in the morn- 
ing, three or three-thirty, I don’t remember which, being 
quite upset, and I found out what happened. He said, 
“Well, it is kind of late to get a judge, just calm down if 
you don’t mind, just [80] resign yourself and I will be 
here early in the morning. He got there around nine in 
the morning or nine-thirty, whatever it was. 

Q. Sunday morning? 

A. Sunday morning, yes, and got me out of jail, and 
that is that. 

Q. At the time you talked to the officers did they 
tell you anything about the accident, what kind of an 
accident it was or whether anybody had been injured? 

A. Yes, they said a man had been killed and a woman 
injured. 

Q. What did you say to that? 

A. I says, “Terrible.” 

©. Did you at any time tell them you were or were 
not involved in an accident? 

A. No. The only thing I told them was the headlight 
had been busted at the race track in Inglewood and if 
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there was anybody got killed or was in an accident I 
knew nothing about it. 

OQ. From the time that you first picked up the car, 
went to the race track, back to the hotel, and drove to 
San Diego was there anyone in the car with you? 


A. No. 

Q. Were you alone the whole time in the car? 

A. Yes, I was. 

©. You didn’t pick up any hitch-hikers on the street 
[81] or anything like that? A. Ne: 

Q. Did you have anything to drink? a. INo. 

Q. Either at the race track, before you went there, 
or after you came back to the hotel? Agua Nia: 


QO. I mean by that drinking intoxicating liquors. 

A. No, 

Q. You didn’t have any intoxicating liquor at any time 
between the time you left 

A. No, I don’t drink much. It is not thateimneon mi. 

Q. You did not have anything to drink on the road? 

i, ING. 

Q. You didn’t have any whiskey, any open bottles of 
whiskey in the car did you? 

A. I had a bottle I was bringing, which I usually do, 
to the, you know, manager of the hotel, Mr. McAfee, 
which I have brought him many many times. It is pretty 
hard to get a room down here and I have a friend down 
there where I can get it. 

_ The seal was still on that bottle? A. No. 

It wasn’t A, <No 

How much was out of the bottle? [82] 


OOO 


I don’t remember. Not much, very little. 
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QO. Now did anything else occur besides what you 
have told us here? 

A. You asked me last night if they took and gave 
me a test or smelled my breath, such as that. There was 
nothing said at all about drinking. 

Q. They didn’t take you to a doctor and give you a 
sobriety test? A. No. 

Q. They didn’t make you walk a chalk line or a board 
on the floor or anything like that? 

A. No, there wasn’t the slightest inference of any 
drinking. 

©. No one accused you of drinking? 

7 No, Not aesotll, 

©. Did the officers tell you how this accident hap- 
pened? poe Now they didn t. 

QO. Did you ask them? 

A. No. All they told me was an accident; a man was 
killed and a woman seriously injured, something like 
that. 

©. Now did anything else occur that I haven’t asked 
you about? 

A. I have told you about all I know about it. 

©. You don’t remember anything else at this time? 

A. No, | don’t. 

©. When you first came back to the car at the race 
[83] track did you go around to the left side of the car 
at allie A. No, I didn’t. 

Q. Was there any damage to the right hand side of 
the car? A. Not that I noticed. 

Q. Now did you park the car when you went back to 
the Beverley Wilshire after you had been to the race 
track at the side entrance or the front entrance? 

A. The side entrance. 
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Q. That is the north side, northwest side of the 
hotel? 

A. You call that the west side. I always use that side, 
it is handiest to the elevator. 

©. At no time were you employed by the Northumber- 
land Mining Company? Ey. No 

Q. This trip you took in the car belonging to the 
Northumberland Mining Company was for your own 
desires and pleasures? A. That is right. 

©. You have never beén an officer, agemtcemantuen 
employee of the Northumberland Mining Company ? 

wa ING 

©. You weren’t on any business or doing any errands 
for Mr. Haggerty? 

A. None @liatsoeyer. J come down here every ssat- 
urday night because I don’t care to spend Sunday in 
Hollywood which [84] is a very quiet place. I like to 
go to Tia Juana and see the races have a bite there and 
I have been doing that ever since I have been in California, 
and I do it for my own pleasure. There was no business 
connected with it whatsoever. 

Q. The only reason 

A. The only reason I borrowed the car was because 
my car was being repaired, and I told the man any time 
you want to borrow my car you are very welcome to it. 

Q. You have known Mr. Haggerty for sometime? 

A. About thirty years. He is a very find gentleman. 
| feel worse about his part of it. He is too sweet a per- 


son to hurt. 
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Do you have insurance on your own car? 

fives 

With whom is that insurance placed? 

Through the Automobile 

The Automobile Club of Southern California? 
es: 


Q. The Automobile Club of Southern California, you 
have a membership card number 916669. Thank you. 


PIO PO @ 


You don’t know the amount of your public liability 
coverage? Peo, Idon’t. 

©. Have you reported it to them yet? 

A. J haven’t had a chance. I intend to the minute I 
get back. 

Q. That bottle of whiskey was in the bag or in the 
[85] glove compartment? 

A. In my overnight bag. The usual procedure with 
that is when I arrive if Mr. McAfee is here when I 
arrive I give him that as a little present because it is 
very hard to get reservations here, if you don’t mind, 
and I wouldn’t want to insult the man by offering any 
money. I know he likes to take a drink once in awhile, 
and even though this is a hotel the kind of liquor he 
likes they don’t have it. A very good friend of mine 
operates the Vendome on Beverley Drive. He is a good 
friend of mine and any time I want a bottle for a friend 
or something I get it from him. 

Q. There is one thing J am not quite clear about. 


When you came out of the race track after the last 
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race to the car, from which side did you approach the car, 
or from the front or the back or which direction? 

A. Well, the car would be facing where I was com- 
ing from. I approached it from the front. 


QO. The trentrend? 

A. That is right, like that. You approach on an 
angle from the steps of the place, and the first thing 
you see is naturally the right side of the car. As I was 
approaching I saw the headlight, and then I got in the 


car and off I went. 


Q. Did you examine it very thoroughly there? 
A. No, I didn’t. 


Q. Did you go around to the left hand side of the 
car at all? [86] Ae No, 1*diditt 

Q. You just looked at the front. 

A. I looked at the headlight and I said what is the 
use, there is nothing to examine. If you stay there half 
a minute there will be two hundred more cars in front 
of you, you know. That is the reason everybody wants 
tGeget Out ot there: 

Q. Did you get up and look at the front end of the 
car? Did you get up near the center of the car in front 
of the radiator to look at it? 

A. No, I just noticed the headlight and got in the 


car to get out of there. 


Q. The whole time you remained on the right hand 


side of timeyedr. 2 2% A. I got in— 
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OF. >. and sotun on the right hand/side. 

A. That is right. In other words, I was standing 
where the right headlight, right fender was. That is 
as far as I had to go to see what happened. I didn’t 
have to go anywhere else. I just got in the car. 

Mr. Menzies: I think that is all. [87] 

Pei ba VWintteomb, doi hereby certify that lama 
Notary Public in and for the County of San Diego, 
State of California, and an official shorthand reporter of 
the “Municipal Court, City of San Diego, County of 
San Diego, State of California; that before taking the 
statement of George White he was duly sworn to testify 
to the truth, the whole truth, and nothing but the truth; 
that I reported in shorthand the questions asked and 
the answers given as contained in the foregoing pages 
numbered from 1 to 23, inclusive, and that the fore- 
going is a full, true and correct transcript of the same. 


Re BS WHITCOMB, 
Notary Public and Shorthand Reporter. 


Received copy of the within Answers of Home In- 
demnity Company of New York, etc., this 25 day of 
November, 1946. Nourse & Jones, Attorneys for De- 


fendant. 
[Endorsed]: Filed Nov. 26, 1946. 


(ag INC oc. VS. fe Pig. Exhibit: 
Date 1/20/47. No. 6 in Evidence (part of) entire state- 
iment Clerk Us, District Court, Sou. Dist or Cait 
Cross, Deputy Clerk. [90] 
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{Title of District Court and Cause] 


INTERROGATORIES PROPOUNDED RS: Sebi- 
FENDANT HOME INDEMNITY J@@RI PANY 
OF NEW YORK, A CORPORAIIGK S10 
PLAINGIFE. 


Under and in accordance with Rule 33 of the Federal 
Rules of Civil Procedure defendant Home Indemnity 
Company of New York, a corporation, propounds and re- 
quires that plaintiff, Standard Accident Insurance Com- 
pany of Detroit, a corporation, answer the following in- 


terrogatories: 


1. Was the information furnished the plaintiff by de- 
fendant George White, referred to in Paragraph XIII 


of plaintiff’s complaint, given orally or in writing? 


2. If your answer to Interrogatory No. 1 is that said 
information was in writing, attach a full, [91] true and 


complete copy of said writing. 


3.  lisyour tes to Interrogatory No. I is that said 
information was furnished orally, state the name and 
address of the persons present, and state the substance 
of said report or oral information so furnished the 
plaintiff. 

4. State the time at which said information referred 
to in Paragraph XIII of said complaint was furnished 


the plaintiff. 


5. State whether or not at any subsequent time any 


further information, either oral or in writing, concern- 
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ing the accident or collision referred to in plaintiff’s 
complaint was furnished the plaintiff by said George 
White. [Written in margin]: Denied. 


6. If your answer to Interrogaory No. 5 is in the 
affirmative, state when, and the name and address of the 
persons to whom said subsequent information was fur- 
nished. [Written in margin]: Denied. 

7. State the substance of said subsequent informa- 
tion, if the same was furnished orally, or attach a full, 
true and correct copy if the same was furnished in 
writing. [Written in margin]: Denied. 

THOMAS P. MENZIES and 
Peel) LL, WATe 
By Thomas P. Menzies 


Attorneys for Defendant Home Indemnity Company of 
New York, a Corporation [92| 


[Affidavit of Service by Mail. ] 


[Endorsed]: Filed Dec. 12, 1946. 


Case No. 5729 O’C. Std. Accid. vs. Home Ind. Home 
ind esshibimeateml/2 1/47. No. A in Evidence Clerk 
Oe Pismicte@ourt, sou. Dist. of Calif Seness Weputy 
Clerk. [94] 
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[Title of District Court and Cause] 


ANSWER TO INTERROGATORIES PROR@ ODED 
BY HOME INDEMNITY COMPANY Or NEW 
YORK O PEAR r 


Under and in accordance with Rule 33, Federal Rules 
of Civil Procedure, plaintiff Standard Accident Insur- 
ance Company of Detroit hereby answers the inter- 
rogatories propounded by defendant Home Indemnity 
Company of New York: 


1. In answer to the first interrogatory, it says the 
information was in writing. 


2. In answer to the second interrogatory, it says that 
the following is a full, true and correct copy of the 
report containing the information referred to in the an- 
swer to Interrogatory No. 1: 


“August 5, 1946. 
Statement of George White, age 52 
Address Beverly Wilshire Hotel, Beverly Hills, 
Calif. 


Concerning accident that occurred on July 20, 
1946. Approx. ? on highway 101 near Solano 
Beach, Calin. (2s 


“T was driving Mr. Walter Hagwena ieincoln 
Sedan. The car is registered in name of North- 
umberland Mining Co. Mr. Haggerty is an officer 
of the Company. The Lincoln Sedan is registered 
in State of Nevada. I had full permission to drive 
the car from [Los Angeles to San Diego as my car 
was in the repair shop. 
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“T left Los Angeles approx 6:30 P M on July 
20, 1946 and drove at average rate of speed. At 
San lementesCalif. at a Cafe / and had’ 2 cups of 

(drive in) 
Caitee: 
{end of first page] [Signed] George White 


pbage 2 

“T was alone in the car. I had driven on con- 
siderable distance, when I must have dozed off to 
sleep for a moment. The next thing I remember my 
car was at almost a stand still on the highway, I 
looked around a moment without getting out of the 
car then put car in low gear and proceeded on to 
Same Dicso. Sluiiad entered the City of SameWieco 
when Officers stopped me and took me to Police 
Station without telling me what I was being taken 
Mawtor excepmsthatatnerc had been an accident and 
they were stopping all car. 

“Later I was booked for hit & run and suspicion 
of manslaughter. Atty Thomas P. Menzies, 548 So 
Spring St and L. E. Clifton (Claim Adjuster) and 
representing the Home Indemnity Co. of New York, 
insurance carriers for the Northumberland Mining 
Co. My insurance with Standard Accident is on a 
1942 Packard Coupe 


[Signed] George White” 


3. %In answer to Interrogatory No. 4, plaintiff states 
that said information was furnished on August 5, 1946. 


4. In answer to Interrogatories Nos. 5, 6 and 7, plain- 
tiff states that no further statement or information was 
furnished to it by George White, except that after the 


82 Home Indemnity Company, etc. vs. 


commencement of this action, [96] Paul Nourse, an at- 
torney of record for this plaintiff in this action, did inter- 
view said George White at the San Diego County Indus- 
trial Road Camp, on the 9th of September, 1946, and 
that said George White did make an oral statement con- 
cerning the accident or collision referred to in the com- 
plaint on file herein, and this plaintiff claims that said 
statement so made to Paul Nourse was and is privileged. 
STANDARD ACCIDENT INSGIRAINCE 

COMPANY OF DETROM 

By Freeman Reed 
District Claims Manager 


NOURSE & JONES 
By Paul P. Nourse 
Attorneys for Plaintiff [97] 
[ Verified] [98] 
[Affidavit of Service by Mail] 
[Endorsed|: Biled Dec, 17, 1946. [99] 


[ Minutes: Monday, December 23, 1946] 


Present: The Honorable J. F. T. O’Connor, District 
Judge. 

This cause coming on for (1) hearing on objections 
of the Standard Accident Insurance Co. of Detroit to 
interrogatories propounded by defendant Home Indemnity 
Co. of New York to plaintiff, pursuant to notice filed 
Dec. 17, 1946; and (2) hearing on oral objections of 
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plaintiff to request for admissions made by the Home 
Insurance Co. of New York, pursuant to notice filed 
Dec. 17, 1946; John Lindley, Esq., of the law firm of 
Nourse & Jones, appearing as counsel for the plaintiff; 
Thos. P. Menzies, Esq., appearing as counsel for the de- 


fendants: 


Attorney Lindley argues re (1) said interrogatories 
and objects to interrogatories 5, 6, and 7. Attorney 
Menzies argues. The Court makes a statement, and or- 
ders that Interrogatories 5, 6, and 7 be answered by the 
Standard Accident Insurance Co. Attorney Lindley ar- 
gues in opposition to request for admissions. Attorney 
Menzies makes a statement re admissions. The Court 
makes a statement. It is ordered that objections to in- 


terrogatories 5, 6, and 7 are overruled. 


Attorney Lindley argues re (2) oral objections of 
plaintiff to request for admissions made by the Home 
Insurance Co., and Attorney Menzies argues. The Court 
makes a statement. With respect to the oral objections 
of the plaintiff to the request for admission made by the 
Home Insurance Co. of New York the Court states that 
it [100] is going to compel the plaintiff to answer the 
question with reference to the waiver, that the applica- 
tion for probation is a public document, and, if properly 
verified, will be admissible, and that the plaintiff will not 
be required to answer those requests other than the one 
indicated by the Court. Five days to answer. Notice is 
waived. [101] 
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[Title of District Court and Cause] 


FURTHER ANSWER TO IJINTERROGA7 ORES 
PROPOUNDED BY HOME “IMPEMAITTY 
COMPANY OF NEW YORK TORE iIheE 


Comes now plaintiff, Standard Accident Insurance 
Company of Detroit, and by leave of court first had 
files this its further answer to the interrogatories pro- 
pounded to it by defendant, Home Indemnity Company 
of New York. 


1. Answering Interrogatory No. 5, it answers, Yes. 


2. Answering Interrogatory No. 6, it says: That an 
oral statement was made by George White to Paul 
Nourse, attorney for plaintiff whose address is 1017 
Rowan Building, Los Angeles, California, on September 
9, 1946; that the substance of said oral statement made to 
Paul Nourse on September 9, 1946, is as follows: 

Mr. Menzies came to see me before I had a lawyer, | 
think the day after the accident happened. I was in a 
very upset state of mind. I told him the story as well 
as’) could 102] remember it. 

When I talked to him I would have sworn the car I 
was driving didn’t hit anybody. By the time I had 
talked to John Holt and he showed the evidence that some- 
body had been hit or something, I told him it must have 
happened when I dozed off. He asked me if I had told 
Menzies that I dozed off, and I told him that I didn't 
know, that I thought I had, but I was not sure. So he 
told me to tell Menzies. I did tell Menzies, but I am 
not sure of the date, and I am not sure whether I told 
Menzies first or Holt did. At a later time, I do not 
remember the exact date, I was in Menzies’ office, and I 
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again told him that I had dozed off and I wanted to put 
that in the statement I had given him. 


When I first met Mr. Menzies it was in the Grant 
Hotel, and we talked for a long time until late at night. 
I was very upset, I didn’t know what to do or where I 
was at and I thought I was being accused falsely. I 
believe that happened on Monday after the accident, al- 
though it might have been Sunday. 


After our first talk, I met him at 9:00 o’clock the next 
morning in his room and he had a stenographer there. He 
told me to tell him what had happened, and I told him 
to the best of my knowledge, but I didn’t tell him I had 
dozed off. At that time I was convinced that I hadn’t 
hit anybody, and the fact that I had dozed off on my 
trip didn’t seem important. As I now remember it what 
occurred is as follows: 


On Saturday, July 22, 1946, I met Audrey Young and 
her father at the Beverly-Wilshire Garage. I was driving 
Walter Haggerty’s car. Audrey got in and we drove to 
the Inglewood race track. I parked the car in the Turf 
Club parking area. In my haste to get to the first race, I 
forgot to take the key out of the car. After the last 
race we rushed out to beat the traffic, which is quite 
terrific on Saturdays. We went to [103] the spot where 
I had parked the car, but it was not in that place, but 
seemed to be about a dozen yards or so further down. 
As I approached the car I noticed the glass in the left 
headlight was broken. I wasn’t sure whether it had 
been broken in the parking station or the night before, 
although I hadn’t noticed it. 


I dropped Miss Young off on Wilshire and Rodeo, and 
drove to the side entrance of the Beverly-Wilshire Hotel. 
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I went up, washed up, packed an overnight bag, and left 
for San Diego at about 6:30 P. M. I stopped and picked 
up sandwiches at Nate and Lou’s Delicatessen on Beverly 
Drive, and I bought a San Diego Examiner from a news- 
boy at the Brown Derby corner. I drove over to Olym- 
pic and then on Overland Avenue to Sepulveda. I ate 
my sandwiches and drank some coca cola and kept going 
until I got to San Clemente, where I stopped at a drive-in 
and drank two cups of coffee. I felt a little tired from 
running up and down steps at the races, but did not feel 


sleepy. 


Suddenly I came to, I realized I must have dozed off. 
My car was moving very slowly, it was pitch dark and 
there wasn’t a person in sight. I grabbed the wheel, 
shifted into low gear, and rolled on again. I thought at 
the time, its a wonder | didn’t run off the road, and how 
lucky I was to avoid an accident. I didn’t know where 
I was at the moment, but shortly after that I saw familiar 
parts of the road, the northern entrance to the Del Mar 
race track. 


I stopped at the Del Mar Hotel to see if Lew Irwin 
was there. He had told me a few days previous he was 
connected with the Hotel. 1 wanted to arrange to stay 
there for the Del Mar race meet. On arriving at the Del 
Mar Hotel I left my car in the driveway, I looked in the 
bar, in the lobby and around the grounds and did not find 
Lew Irwin. I was probably there about 10 or 15 minutes. 
I got back into my car on the righthand [104] side and 
continued on to San Diego. I did not at any time that 
evening go around in front of my car. I always get out 
the right side, it is dangerous otherwise. 
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I continued on towards San Diego at a fairly slow 
rate of speed with my radio on very loud so I wouldn’t 
doze again. As I approached San Diego a motorcycle 
followed me. I saw the red lights through the mirror as 
he approached. I pulled over to the side of the road and 
he caime up. 1 said, “What's up, 1 certainly am not 
speeding.” He said, “No, it is not that; there has been 
an accident some miles back, and we are stopping all cars 
that look suspicious. Your headlight is damaged.” I 
said, “That was done at Santa Anita.” I meant to say, 
“Inglewood.” I was still sleepy. The officer took out 
his flashlight and walked to the front of the car and 
examined it. J sat in the car. The officer said, “Your 
car looks kind of suspicious. Would you mind accom- 
panying me to the police station?” I told him “Not at 
all, I will be glad to.” I drove to the police station and 
stopped near the corner of the station. There were several 
motorcycles in front of the door. It was very dark 
there. I got out on the righthand side. An officer told 
me we would have to wait until the Highway Patrolman 
arrived. I called the Assistant Manager of the U. S. 
Grant Hotel and told them to hold my room, that I would 
be there in about 20 minutes. That was about 11:00 
P. M. Sometime later, it seemed a couple of hours, the 
Highway Patrolman arrived, and he ran over to me and 
and said, “Is this him?’ And then to me he said, ‘Oh, 
boy, are you in for it.” I said, “I don’t know what the 
hell you are talking about.’’ He says, “What about those 
two people you hit on the highway? Fifteen years in 
San Quentin for you.” He put a pair of handcuffs on 
me. After some time a wrecking car arrived and towed 
my car away. I still did not see any damage to the car 
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because the [105] damage was all on the left side and 
that was not visible to me at any time. 


After I had left the car at the corner of the station I 
was not closer to it than about 20 feet and its right side 
was towards me. 


The Highway Patrolman took me to the County Jail 
and I was booked. They told me the Coroner said no 
bail was to be allowed until he had investigated. I stayed 
in jail until the next morning when bail was arranged. 


When I stopped at the Del Mar Hotel I didn’t see 
anyone I knew. 


I had nothing to drink at all on the evening of the acci- 
dent, nor at the races. I had two bottles of liquor in the 
ear, one partially filled, and I was bringing it down to Mr. 
Val, the other bottle was for Mr. McAfee. I only take 
a drink about once a month. 


I was arraigned on Monday morning. 


I was all alone on the trip down from Los Angeles to 
San Diego. 


Mr. Menzies did not give me a copy of the transcript 
of my statement which was taken at the Hotel Grant. 
He wanted me to sign a copy of it in his office, but I told 
him that Mr. Holt had told me not to sign anything un- 
less he saw it. 


Mr. Menzies sent to my attorney, Mr. Holt, answers 
for me to sign in the suits that were brought against 
me. As I remember it, these contained statements that 
I had not struck these people, but by that time I knew I 
had and I wouldn’t sign them. Mr. Holt advised me not 
to sign them. 
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When I woke up on the highway my car was on the 
righthand side, moving along very slow, that is my best 


recollection. 


When I got into the car after the races it was broad 
daylight, so I didn’t have to turn the lights on. The 
damage [106] to the headlight that I saw at the races 
was only a crack of the headlight. It was nothing like 
the damage to the headlight which was shown in the 


pictures of the car in the newspaper. 


After I woke up I didn’t notice any difference in the 
light from my headlights. I might have been groggy or 
something. I was very tried, I had worked until 3:00 or 
4:00 o’clock in the morning on Saturday morning. I was 
preparing a show and I do a good deal of the writing of 
my shows, in fact most of it. I only had four or five 
hours sleep. After I awoke after dozing off, I drove on 
aura speed of 25 or 30: 


I had a talk with the Probation Officer at San Diego 
before my probation hearing. He said that it might go 
easier with me if I would admit that I knew that I hit 
these people, and asked me if I didn’t feel anything even 
though I had fallen asleep. He asked if it wasn’t the 
impact that woke me up, and I said “Evidently it was.” 
He said, “You know, if you tell the truth it will be much 
simpler for you,’ or words to that effect, and I told 
him that 1f he had the Judge and the District Attorney 


right there and they would say I would go free if I said 
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Ivknew Ivhit the people, Twwould say, “OR init the 
people, but I am lying when I tell you I knew I hit them.” 


When I gave my statement to Mr. Menzies I had not 
seen the pictures of the car. When he took my statement 
he said he was there to help me, that I should tell him 
everything I could, tell him the truth, that no matter 
what I told him it would be just between he and I. I 
didn’t tell him I had fallen asleep because that didn’t 
seem important to me then, but after I saw the pictures 
of the car I was convinced that it was my car that 
hit the people, and the only way I could account for 
it was that it hit them when I dozed off. I am not sure 
when I first told Menzies I had dozed off, but it was 
before any answers to the state court suits were prepared, 
and I also [107] told him before they were prepared that 
I believed it was my car that had hit the people. 


Dated: December 27, 1946. 
NOURSE & JONES 
By Paul Nourse 
Attorneys for Plaintiff [108] 

[Verified] [109] 

[Affidavit of Service by Mail] 

[Endorsed]: Filed Dec. 26, 1946: 

Gace No S7200Civ> ..2qeeee VS)... Deft. Ex- 
hibit. Date 1/20/47. No. Awin Evideiige, “GierageU> S. 
District Court, Som. Dist. of “Calif. "Gress Deni 
Clerk. [110] 
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[Title of District Court and Cause] 


meOUERST ROR ADMISSIONS UNDER RULES OF 
CIVIL PROCEDURE—RULE 36 


To the Plaintiff, Standard Accident Insurance Company 
of Detroit, a Corporation, and 


To Nourse and Jones, Its Attorneys: 


The defendant Home Indemnity Company of New 
York, a corporation, hereby requests the plaintiff, Stand- 
ard Accident Insurance Company of Detroit, a corpora- 
tion, to make the following admissions for the purpose of 
this action only and subject to all pertinent objections to 
admissibility which may be interposed at the trial. 


1. That each of the following statements is true: 


(a) That defendant George White gave Home In- 
demnity Company of New York, a corpora- 
tion, a statement [111] concerning the cause 
of the accident referred to in plaintiff’s com- 
plaint. 


(b) That said statement was made on July 23, 
1946, in the presence of Mr. Thomas P. Men- 
zies, Mra ie) 2. Cliiton and Maaineme VW hit- 
comb. 


(c) That prior to making said statement defendant 
George White was sworn by said R. B. Whit- 
comb to testify to the truth, the whole truth 
and nothing but the truth. 

(d) That the statement of said defendant George 
White was reported in shorthand by the said 
R. B. Whitcomb and thereafter transcribed. 
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That the transcript of said statement furnished 
the plaintiff in answer to Interrogatory No. 
10 of plaintiff's interrogatories to this defend- 
ant is a full, true and correct copy of said 
transcribed statement of defendant George 
White, and is a full, true and correct copy of 
the transcript of the statement so made by de- 
defendant George White on July 23, 1946. 


2. That in a hearing on application for probation 
held August 23, 1946, in the Superior Court of the State 
of California, in and for the County of San Diego, in 
the Matter of the People of the State of California, Plain- 
tiff, vs. George White, Defendant, before Honorable 
Judge Joe L. Schell of the Superior Court, the defendant, 
George White, stated as follows: 


(a) 


(b) 
(c) 


(d) 


ce 


— 


(f) 


That it was a fact that he was unaware that 
he (the said White) had hit anybody in the 
vicinity of Solano Beach. 

That “I fell asleep; that is a fact.” 

That he (the said White) did not at the time 
notice the indentation on the hood of his 
car. [102] 

That he did not notice the condition of the 
headlight on his car. 

That he did not know that he had hit any- 
body. 

That at said proceedings on the hearing on 
application for probation the said Superior 
Court Judge Honorable Joe L. Schell said to 
the defendant George White, “How can we 
do otherwise than to say that Mr. White knew 
that he hit somebody, and that he drove off.” 
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That defendant George White made no re- 
sponse to the statement of said Superior Court 
Judge. 

3. That defendant George White stated orally to 
Mremaswie, Menzies, sq., and L. E. Cliton, esq.) on 
July 22, 1946, at San Diego, California, that he (the 
said White) had not been involved in an accident and had 
no knowledge of having struck anyone with the auto- 
mobile which he was operating. 

4. That the statement referred to in the preceding 
paragraph is false. 

5. That the said George White on July 23, 1946, made 
the following false statements in connection with and as 
a part of his sworn statement before R. B. Whitcomb: 

(a) That the damage to the left front fender of 
the car of the Northumberland Mining Co., 
which defendant White was driving, occurred 
at the Hollywood Park Race Track. 

(b) That when he (the said White) came out of 
the Race Track the left headlight was broken 
and bashed in and that the damage to the car 
of the Northumberland Mining Co. was done 
while the car was parked at the Hollywood Park 
Race Track. 

(c) That between the time he (the said White) 
left [113] a drive-in stand in the City of San 
Clemente and the time that he arrived in the 
City of San Diego, he did not hit any pedes- 
trian or other object on the road. 

(d) That between the time he (the said White) 
left San Clemente and the time that he left 
the Del Mar Hotel in Del Mar, California, he 
was not involved in any traffic accident. 
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(e) That the automobile operated by him (the said 
White) did not collide with any object or in- 
dividual person. 

(f) That he (the said White) did not know that 
he had hit anyone. 

(g) That if anybody got killed it was an accident 
and he (the said White) did not know any- 
thing about it. 

(h) That “I have told you all I know about it.” 

6. That on July 26, 1946, defendant The Home In- 
demnity Company of New York entered into an agree- 
ment of non-waiver and reservation of rights with the 
defendant George White in writing, in words and figures 
as per Exhibit “A” attached hereto and made a part 
hereof. 

7. That said agreement of non-waiver and reservation 
of rights was executed prior to The Home Indemnity 
Company of New York filing, or causing to be filed, an- 
swer on behalf of George White in Superior Court Ac- 
tions No. 134918 and No. 134630 in the Superior Court 
of San Diego County. 

Dated this 11th day of December, 1946. 

THOMAS P. MENZIES and 
HAROLD L. WATD 
By Thomas P. Menzies 
Attorneys for Defendant Home Indemnity Company of 
New York, a Corporation [114] 


EXHIbae A” 


AGREEMENT OF NON-WAIVER AND 
RESERVATION OF RIGHTS 
It Is Hereby Mutually Agreed, by and between The 
Home Indemnity Company of New York, and George 
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White, under their Policy No. CAU 6011452, that in the 
signing of this agreement, or the investigation or defend- 
ing of any action at law or in equity arising out of an 
accident which is alleged to have occurred on or about the 
20th day of July, 1946, in the County of San Diego, near 
Solano Beach, and that in investigating any and all of 
the facts and circumstances surrounding said accident, 
and any and all claims of any and every nature whatso- 
ever for personal injuries and property damage arising 
out of said accident, each party to this agreement spe- 
cifically reserves unto themselves each and every right 
and defense which either may have pursuant to the terms 
and conditions of the above numbered policy of insur- 
ance; and that neither party to this agreement shall waive 
or invalidate any of the terms or conditions of said policy 
or policies of insurance, and shall not waive or invalidate 
any rights which either may have of any nature whatso- 
ever, and that each party to this agreement specifically 
reserves each and every and all and singular rights and 
defenses which each may have by reason of the terms and 
conditions of said policy or policies of insurance above 
numbered herein. 


Dated this 26th day of July, 1946, at Los Angeles, 
California. 


THE HOME INDEMNITY COMPANY 
OF NEW YORK 


yale Clifton 
George White 
(Gecorce White | iia 
[Affidavit of Service by Mail] 


[Endorsed]: Filed Dec. 12, 1946. [117] 
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[Title of District Court and Cause] 


ANSWER OF PLAINTIFF TO REQUEST 7 Or 
ADMISSIONS UNDER RULES OF Gite G- 
CEDURE—RULE 36 


Comes now plaintiff, Standard Accident Insurance 
Company of Detroit, a corporation, and in answer to 
Request for Admissions heretofore served and filed by 
Home Indemnity Company of New York, makes answer 
as follows: 


l(a). To Request 1(a) this plaintiff answers that 
it is informed and believes that the defendant George 
White gave defendant Home Indemnity Company of New 
York a statement concerning the causes of action re- 
ferred to in plaintiff's complaint. 


1(b). To Request 1(b) this plaintiff says that a state- 
ment was not made in its presence or in the presence of 
any of its officers, attorneys, agents or employees, and 
it therefore does not know and cannot truthfully state 
whether or not said statement was made on July 23. 
1946, or whether the same was made in the presence 
of Thomas P. Menzies, L. E. Clifton, or R. B. Whit- 
comb. [118] 


l(c). To Request 1(c) this plaintiff states that neither 
it nor any of its servants, agents, employees or attor- 
neys were present at the making of said statement, and 
therefore it cannot state whether or not prior to making 
said statement George White was sworn by R. B. Whit- 
comb to testify to the truth, the whole truth, and nothing 
but the truth. 


1(d). To Request 1(d) this plaintiff says that it has 
no information as to whether or not said statement was 
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reported in shorthand by R. B. Whitcomb and thereafter 
transcribed, except that it is so informed by the Answers 
of defendant Home Indemnity Company of New York 
to the interrogatories propounded by this plaintiff. 


l(e). To Request 1(e) this plaintiff states that it has 
no information relative to whether or not the transcript 
attached to defendant Home Indemnity Company’s An- 
swers to Interrogatories and Answer to Interrogatory 
No. 10 is a full, true and correct copy of the transcribed 
statc nent of defendant George White, but this plaintiff 
offers co stipulate at the trial of this action, that if the 
original transcript of said statement certified to by said 
R. B. Whitcomb, Notary Public and shorthand reporter, 
is produced by defendant Home Indemnity Company of 
New York, that said Whitcomb, if called as a witness, 
would testify that said transcript is a full, true and 
correct copy of the questions propounded to George 
White and answers given by George White on the 23rd 
day of July, 1946, and that said questions and answers 
were asked and given. 


cre OD) (ein aer (ce), (1). To Requests 2(ajmte 
(f), inclusive, this plaintiff states that neither it nor any 
of its agents, servants, employees or attorneys were 
present at the application for probation held on August 
23, 1946, in the Superior Court of the State of California, 
in and for the County of San Diego, in the Matter of the 
People of the State of California, Plaintiff v. George 
White, defendant, and that therefore it has no knowledge 
as to whether or not the statements recited in said re- 
quest for admissions were made or not made. [119] 


It aeteanscripe of all of the proceedings had at said 
hearing on application for probation, certified to by the 
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official Court Reporter present at said hearing, is pro- 
duced at the trial of the above entitled action, this plain- 
tiff will stipulate that the questions shown by said tran- 
script as asked and the answers given to the questions 
and any statements made by the court, attorneys, officers 
or witnesses, were made at said hearing, reserving how- 
ever, the right to object to the admissibility of said ques- 
tions, answers or statements in evidence at the trial of 
this action, upon the grounds that the matter offered in 
evidence is irrelevant, upon the grounds that it is imma- 
terial, upon the grounds that it is hearsay, and upon the 
grounds that it calls for a conclusion of the witness. 
with the same force and effect as if the persons asking 
the questions, making the answers, or making the state- 
ments offered were present as witnesses. 

3. To Request 3 this plaintiff states that neither it 
nor any of its agents, servants, employees or attorneys 
were present at the occurrence described in Request No. 
3, and therefore it has no knowledge as to whether or 
not the statements therein alleged to have been made by 
White were made, and therefore cannot under oath state 
whether or not they were made. 


4. To Request 4 this plaintiff states that if defendant 
George White made the statement recited in Request for 
Admission No. 3, it cannot state whether or not said 
statement was false or untrue, but this plaintiff is in- 
formed that if White made the statement that he had not 
been involved in an accident, that statement was untrue, 
but that if he made the statement that he had no know!l- 
edge of having struck anyone with the automobile which 
he was operating, that that statement was true. [120] 
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5(a), (b), (c), (d), (e), (4), (g), (h). To Re 
quests 5(a) to (h), inclusive, this plaintiff states that 
if George White made the statements which are recited 
in said Requests for Admission, this plaintiff is unable 
to state whether or not said statements were false or 
untrue, and this plaintiff further states that the question 
as to whether or not said statements were false or un- 
true is one of the direct issues of fact to be determined 
by the court herein from all of the evidence. 


6 and 7. To Requests 6 and 7 this plaintiff says that 
it has no knowledge whatsoever as to the instrument an- 
nexed to the Request for Admissions, marked Exhibit A, 
or as to the execution thereof; that it has not seen said 
instrument and is therefore unable to state whether or 
not the copy attached is a true copy of an original instru- 
ment, or whether or not the original thereof was executed 
by George White, or of the circumstances under which 
the same, if executed, was executed. 

STANDARD ACCIDENT INSURANCE 
COMPANY OF DETROIT 
By Freeman Reed 
District Claims Manager 


NOURSE & JONES 


By Paul Nourse 
Attorneys for Plaintiff [121] 


[Verified] [122] 


| Affidavit of Service by Mail} 


[Endorsed]: Filed Dec. 17, 1946. [123] 
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[Title of District Court and Cause] 


ANSWER TO REQUEST FOR gate sloNS 
FILED BY DEFENDANT HOME INDEMNITY 
COMPANY OF NEW YORK 


To Defendant, Home Indemnity Company of New York, 
and 


To Messrs. Thomas P. Menzies and Harold L. Watt, Its 
Attorneys, Notice: 


Comes now plaintiff, Standard Accident Insurance 
Company of Detroit, and by leave of court first had files 
this its further answer to the Request for Admissions 
heretofore filed by defendant, Home Indemnity Company 
of New York: 


1. Answering the 6th request for admissions, states: 
That it has not seen and has no knowledge of the in- 
strument, an alleged copy of which is annexed to said 
Request for Admissions and marked Exhibit A, except 
that it is advised by the attorneys for defendant, Home 
Indemnity Company of New York, that such an instru- 
ment was executed by defendant, Home Indemnity Com- 
pany of New York, and defendant, George White; and 
on the basis of such information and [124] in order to 
comply with the ruling of the court herein, admits that 
said instrument was so executed. 


2. Answering the 7th request for admissions, this 
plaintiff admits that if Exhibit A attached to the Re- 
quest for Admissions filed by defendant Home Indemnity 
Company of New York herein was executed on the 26th 
day of July, 1946, it was executed prior to the filing of 
the answers on behalf of George White in the Superior 
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Court actions Numbers 134918 and 134630 in the Su- 
perior Court of San Diego County. 
Dated: December 27, 1946. 
NOURSE & JONES 
By Paul Nourse 
Attorneys for Plaintiff [125] 


| amined] | 126] 
[Affidavit of Service by Mail] 
[Endorsed]: Filed Dec. 28, 1946. [127] 
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REQUEST FORSSDMISSIONS UNDER RULE 36, 
FEDERAL RUPES OF CIVIL PROCEDURE 


To Defendant, Home Indemnity Company of New York, 
a corporation, and 


To Messrs. Thomas P. Menzies and Harold L. Watt, 
Its Attorneys: 


Plaintiff hereby requests that within not more than ten 
days from the date of the service of this Request, de- 
fendant Home Indemnity Company of New York make 
the following admissions for the purposes of this action 
only, and subject to all pertinent objections as to admis- 
sibility which may be interposed at the trial: 


1. That the instrument attached hereto and marked 
“Exhibit A” is a full, true and correct copy of an answer 
which said defendant requested the defendant, George 
White, to sign and verify in that certain action in the 
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Superior Court of the State of California, in and for the 
County of San Diego, entitled “James Carl Fitzgerald 
v. George White, et al.,’ numbered 134630 in the fies 
of said court. [128] 

2. That said defendant, George White, refused to 
verify said answer annexed hereto and marked “Exhibit 
A,” and informed the defendant, Home Indemnity Com- 
pany of New York, or its attorney, Thomas P. Menzies, 
Esq., that he would not verify the same because it denied 
the occurrence of the accident which is described in the 
complaint in said action. 

3. That the instrument annexed hereto and marked 
“Exhibit B” is a full, true and correct copy of an answer 
signed and verified by said defendant, George White, in 
said action in the Superior Court of the County of San 
Diego, which is referred to and described in Request 
No. 1. 

4. That said Exhibit B, after being signed and verified 
by George White, was delivered by him or in his behalf 
to Thomas P. Menzies, Esq., an attorney employed by 
defendant, Home Indemnity Company of New York, to 
defend said action. 

5. That said Thomas P. Menzies, Esq., caused said 
answer, Exhibit B, to be filed in the action in which it is 
entitled. 

6. That the instrument annexed hereto, made a part 
hereof and marked “Exhibit C,” is a full, true and cor- 
rect copy of the complaint filed in the action in the Su- 
perior Court of the County of San Diego, which is re- 
ferred to and described in Request No. 1. 

7. That the instrument attached hereto and marked 
“Exhibit D” is a full, true and correct copy of an answer 
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which said defendant requested the defendant, George 
White, to sign and verify in that certain action in the 
Superior Court of the State of California, in and for the 
County of San Diego, entitled ‘Michael Lee, a minor, 
and Patricia Lee, a minor, by Mildred E. Taylor, their 
guardian ad litem, Plaintiffs v. George White, et al., De- 
fendants,’ numbered 134918 in the files of said court. 


8. That said defendant, George White, refused to 
verify said answer annexed hereto and marked “Exhibit 
D,” and informed the defendant, Home Indemnity Com- 
pany of New York, or its attorney, [129] Thomas P. 
Menzies, Esq., that he would not verify the same be- 
cause it denied the occurrence of the accident which is 
described in the complaint in said action. 


9. That the instrument annexed hereto and marked 
“Exhibit E” is a full, true and correct copy of an answer 
signed and verified by said defendant, George White, in 
said action in the Superior Court of the County of San 
Diego, which is referred to and described in Request 
No. 7. 


10. That said Exhibit E, after being signed and veri- 
fied by George White, was delivered by him or in his 
behalf to Thomas P. Menzies, Esq., an attorney employed 
by defendant, Home Indemnity Company of New York, 
to defend said action. 


11. That said Thomas P. Menzies, Esq., caused said 
answer, Exhibit E, to be filed in the action in which it 
is entitled. 


12. That the instrument annexed hereto, made a part 
hereof and marked “Exhibit F,” is a full, true and cor- 


rect copy of the complaint filed in the action in the Su- 
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perior Court of the County of San Diego, which is re- 
ferred to and described in Request No. 7. 


13. That in connection with the accident described in 
the complaint on file herein the District Attorney of the 
County of San Diego, State of California, did issue a 
complaint in an action entitled, “People of the State of 
California v. George White,” charging George White 
with a violation of Section 480 of the Vehicle Code of the 
State of California, and that on the 3lst day of July, 
1946. George White did enter a plea of “Guilty” to said 
charge. 


14. That at the time of requesting defendant, George 
White, to verify the answers annexed hereto and marked, 
respectively, “Exhibit A” and “Exhibit D,” the defend- 
ant, Home Indemnity Company of New York, and its 
attorney, Thomas P. Menzies, Esq., knew that the plea 
of “Guilty” referred to in Request No. 13 had been en- 
tered by the defendant, George White. [130] 


15. That the copy of a letter annexed@icireto and 
marked “Exhibit G’ is a true and correct copy of a let- 
ter written by Thomas P. Menzies to the defendant here- 
in, George White. 


16. That the copy of a letter Mhnexediiiercta and 
marked “Exhibit H” is a full, true and correct copy of 
a letter written by Thomas P. Menzies to John T. Holt. 


17. That the copy of a letter annexed hereto and 
marked “Exhibit I’ is a full, true and correct copy of a 
letter written by Thomas P. Menzies to defendant here- 
in, George White. 

18. That the copy of a letter anneked@iercto” anc 
marked “Exhibit J” ts a full, true and conmeemicepy vcr 
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a letter written by John T. Holt to Thomas P. Menzies 
and received by Thomas P. Menzies. 


19, That neither you nor Thomas P. Menzies made 
any reply to the letter of John T. Holt annexed hereto 
and marked “Exhibit J.” 


20. That at all times from July 20, 1946, to and in- 
cluding August 23, 1946, Thomas P. Menzies was acting 
as attorney for you. 


21. That in writing the letters annexed hereto and 
marked “Exhibit G” and “Exhibit H” and “Exhibit J,” 
Thomas P. Menzies was acting in your behalf. 


eee inate johnei Holt was, on the 23rd day of 
August, 1946, attorney for defendant herein, George 
White, and as such attorney and on behalf of George 
White, wrote to you the letter, copy of which is annexed 
hereto, marked “Exhibit J.” 


23. That the statement in the letter, copy of which is 
annexed hereto, marked “Exhibit J,” 
“As you will remember, he has demanded of you 
on numerous occasions that you present to him the 
first statement you took from him to make correc- 
tions.” 
is a true statement of the facts related therein. [131] 


24. That the statement in the letter, said Exhibit J, 
iiat: 
7 Sceveral dayseaiter this and a very short 
the first statement that he had made to you that 
he remembered falling asleep and having awakened 
while driving the car and that the accident could 
have happened then.” 
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is a true statement of the statements made to you by 
George White and of the time of the making of said 


statements. 


25. That the statement in said letter, marked “Exhibit 
Jn nereiia, nee 

‘“* * * several days after this and a very short 
time after the accident itself, you and I talked by 
telephone and I asked you to remember the conver- 
sation, which I am sure you do, at which time I 
reiterated over and over again that George White 
had stated to me and wanted it again relayed to you 
that he had fallen asleep at or near the scene of the 
accident and that he may have hit the people at that 
time without his knowledge.” 


is a true statement as to the facts related to you through 
your attorney, Thomas P. Menzies, Esq., over the tele- 


phone at the time indicated in the quoted statement. 


26. That the defendant, Home Indemnity Company 
of New York, is now and has at all times since the 19th 
day of July, 1946, been solvent and financially able to 
pay the claims made against George White by plaintiffs 
in actions numbers 134630 and 134918 in the Superior 
Court of the State of California, in and for the County 
of San Diego, as set forth in the copies of the complaints 
in said actions, Exhibits C and F annexed hereto. 

Dated: December 23, 1946. 

NOURSE & JONES 
By Paul Nourse 
Attorneys for Plaintiff [132] 
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EXHIBIT A 


In the Superior Court of the State of California, 
in and for the County of San Diego 


No. 134630 


James Carl Fitzgerald, a minor, by and through his 
Guardian ad Litem, James Richard Osborne, and James 
Richard Osborne, Plaintiffs, vs. George White and North 
Lumberland Mining Company, Defendants. 


ANSWER OF DEFENDANT GEORGE WHITE 


Comes now the defendant George White and answer- 
ing for himself only the plaintiffs’ complaint on file here- 
in, admits, denies and alleges as follows, to-wit: 


I. 


Answering Paragraph I of plaintiffs’ complaint defend- 
ant has not sufficient information or belief upon which 
to base an admission or denial of the allegations con- 
tained in said Paragraph I and basing his denial upon 
those grounds denies each and every and all and singular 
the allegations contained in said Paragraph I, save and 
except the allegation that James Richard Osborne is the 
Guardian Ad Litem of said minor plaintiff. 


if. 


Answering Paragraph II defendant denies each and 
every [133] and all and singular the allegations contained 
in said Paragraph II, save and except that this answer- 
ing defendant admits that the Northumberland Mining 
Company was the owner of said automobile described in 
said paragraph and that the defendant was operating 
said automobile with the consent of the president of said 
company. ; 
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JU 

Answering Paragraph III of plaintiffs’ complaint de- 
fendant denies that on July 20, 1946, or at any other time 
or at all, in the County of San Diego, Statever @alaiorima, 
on U. S. Highway No. 101, at and near Solano Beach, 
or in the County of San Diego, State of California, or 
elsewhere, or at all, on U. S. Highway No. 101, at and 
near Solano Beach, or on U. S. Highway No. 101, at or 
near Solano Beach, or elsewhere or at all, the defendant 
George White did carelessly, recklessly and negligently, 
or did carelessly or recklessly or negligently, drive, steer, 
operate and cause to be propelled, or drive or steer or 
operate or cause to be propelled, the said automobile into, 
upon and against, or into or upon or against, one Leana 
Mae Osborne Lee, the mother of plaintiff James Carl 
Fitzgerald. Denies that as a result, proximate or other- 
wise, of which carelessness, recklessness and negligence, 
or which carelessness or recklessness or negligence, the 
said Leana Mae Osborne Lee was caused to and did 
suffer her death, or was caused to or did suffer her 
death. 

IV. 

That this defendant has not: knowledge, information or 
belief sufficient to enable him to answer the allegations 
in Paragraph IV of said complaint and basing his answer 
on that ground denies the same. 

V. 

Answering Paragraph V of plaintiffs’ complaint de- 
fendant denies each and every and all and singular 
the [134] allegations contained in Paragraph V. Denies 
that the minor plaintiff was damaged in the sum of 
Fifty Thousand Dollars ($50,000.00) or any other sum 
whatsoever by reason of any acts whatsoever of this an- 
swering defendant. 
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Answering Paragraph I of plaintiffs’ second cause of 
action, defendant hereby refers to and adopts as his 
answer the denials and allegations heretofore set forth 
in said defendant’s answer to said Paragraphs II and 
III of the first cause of action herein as fully as though 
herein set out at length. 

Answering Paragraph IT of plaintiffs’ second cause of 
action, defendant has not knowledge, information or be- 
lief sufficient to enable him to answer and basing his 
answer on that ground denies generally and specifically, 
each and every, all and singular, the allegations contained 
in paragraph numbered II of plaintiffs’ second cause of 
action. 

Further Answering Plaintiffs’ Said Complaint and for 
a Separate and First Special Defense Thereto, This An- 
swering Defendant Alleges: 

I. 

That if the plaintiffs sustained damages in the par- 
ticulars in their complaint set out, or otherwise, that 
the same occurred proximately and directly through and 
by reason of the negligence of the decedent in failing to 
exercise due or any care or caution for her own safety. 
Wherefore, defendant prays that the plaintiffs take noth- 
ing by their said action and that defendant have and 
recover his costs of suit herein expended. 

THOMAS P. MENZIES and 
Ee ROLD Ly Wis 


Attorneys for Defendant George White 

CASE ING) ccc VS. 0: S25 eee Pit. Ex 

mbt Mate 247. No, 12 in Evidence.” Clerk, US: 

District Court. Sou. Dist. of Calif. Cross, Deputy 
lenis [135] 
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EXHIBIT B 


In the Superior Court of the State of California 
in and for the County of San Diego 


No. 134630 


James Carl Fitzgerald, a minor, by and through his 
Guardian ad Litem, James Richard Osborne, and James 
Richard Osborne, Plaintiffs, vs. George White, and North 
Lumberland Mining Company, Defendants. 


ANSWER OF DEFENDANT GEORGE WHITE 


Comes now the defendant, George White, and answer- 
ing the complaint on file herein for himself and not on 
behalf of his co-defendant, admits, denies and alleges as 
follows, to-wit: 


iL. 


Alleges that this defendant has not information or 
belief sufficient to enable him to answer the allegations 
of paragraphs I, IV and V of the first alleged cause 
of action and paragraph II of the second alleged cause 
of action of the complaint on file herein, and for want 
of such information and belief and basing his denial on 
that ground denies each and all of the allegations of said 
paragraphs and the whole thereof. 


ih. 


Denies that the plaintiff, James Carl Fitzgerald has 
been damaged in the sum of Fifty Thousand Dollars 
($50,000.00), or in [136] any sum, or at all; denies that 
the plaintiff James Richard Osborne has been damaged 
in the sum of Five Hundred Dollars ($500.00), or in 
any other sum, or at all. 
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WO, 

Answering paragraph II of the first alleged cause of 
action set forth in the complaint on file herein, this de- 
fendant denies generally and specifically each and all of 
the allegations of said paragraph, except this defendant 
admits that the Lincoln Zephyr automobile described in 
said paragraph was at the time of the accident described 
in the complaint, owned by the defendant, North Lum- 
berland Mining Company, and this defendant was at the 
time and place of the accident driving said automobile 
with the full knowledge and consent of said North Lum- 


berland Mining Company. 


IV. 

Answering paragraph IJI of the first alleged cause 
of action of the complaint on file herein this defendant 
denies generally and specifically each and all of the al- 
legations of said paragraph, except that this defendant 
admits that the automobile driven by him did at or about 
the time and place described 1n the complaint, collide with 
Leana Mae Osborne Lee and that as a result of said 
collision Leana Mae Osborne Lee died, and except that 
this defendant has not information and belief sufficient to 
enable him to answer the allegations of said paragraph 
that said Leana Mae Osborne Lee was the mother of the 
plaintiff, James Carl Fitzgerald, and for want of such 
information and belief and basing his denial on that 
ground denies that Deana Mae Osborne Lee was the 


mother of the plaintiff, James Carl Fitzgerald. 
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And for a Further and Separate Defense to Each of 
the First and Second Causes of Action Set Forth in the 
Complaint on File Herein This Defendant Alleges: [137] 


iE 
That if the plaintiffs sustained damages in the par- 
ticulars in their complaint set out, or otherwise, that the 
same occurred proximately and directly through and by 
reason of the negligence of the decedent in failing to 
exercise due or any care or caution for her own safety. 
Wherefore, defendant prays that the plaintiffs take 
nothing by their said action and that this defendant have 
and recover his costs of suit herein expended. 
THOMAS P. MENZIES and 
HAROLD L. Wel 
By {Signed] Thomas P. Menzies 
Attorneys for Defendant George White 


State of Calitornia, 
County of Santa Diego.—ss 


George White, being first duly sworn, deposes and 
says: 

That he is one of the defendants in the above entitled 
action; that he has read the foregoing Answer and knows 
the contents thereof; that the same is true of his own 
knowledge, except as to the matters which are therein 
stated on his information or belief, and as to those mat- 
ters that he believes it to be true. 

[Signed] GEORGE WHITE 


Subscribed and sworn to before me this 23rd day of 
August, 1946. 
|Signed] -GAYLEuEy DA wis 
Notary Public in and for said County and State [138] 
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Eee C 


In the Superior Court of the State of California 
in and for the County of San Diego 


No. 134630 


James Carl Fitzgerald, a minor, by and through his 
Guardian ad litem, James Richard Osborne, and James 
Richard Osborne, Plaintiffs, vs. George White and North 
Lumberland Mining Company, Defendants. 


COMPLAINT 


Div yweexwSk OF ACTION 


Plaintiff James Carl Fitzgerald complains and alleges: 


It 
That plaintiff James Richard Osborne is the grand- 
father of plaintiff James Carl Fitzgerald; that said last 
mentioned plaintiff is a minor of the present age of 
eighteen months; that plaintiff James Richard Osborne 
is the duly appointed and acting guardian ad litem of 
said minor plaintiff herein. 


ie 

That at all times herein mentioned, defendant North 
Lumberland Mining Company was the owner of a certain 
Lincoln Zephyr automobile driven, steered, operated and 
caused to be propelled with the full knowledge, consent 
and permission of said defendant company by defendant 
George White, and that the said defendant George White 
was at all times herein mentioned the servant, agent and 
employee of the said defendant company acting within 
the scope of his agency and authority as such servant, 
agent and employee. 
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II]. 

That on July 20, 1946, in the County of San Diego, 
State of California, on U. S. Highway No. 101, a public 
highway, at and near [139] Solano Beach, defendant 
George White did carelessly, recklessly and negligently 
drive, steer, operate and cause to be propelled the said 
automobile into, upon and against one Leana Mae Os- 
borne Lee, the mother of plaintiff James Carl Fitzgerald 
as a proximate result of which carelessness, recklessness 
and negligence the said Leana Mae Osborne Lee was 
caused to and did suffer her death. 


IV. 
The said minor plaintiff James Carl Fitzgerald is the 
sole heir at law of the said Leana Mae Osborne Lee. 


V. 

That by reason of the foregoing said minor plaintiff 
has been deprived of the society, services, comfort, sup- 
port, nurture, counsel guidance, protection and ability in 
training, educating and rearing him, to his great loss 
and damage in the sum of Fifty Thousand Dollars 
($50,000.00). 


SECOND CAUSE ‘OF ACI IG 


I, 

Plaintiff hereby refers to and adopts as part of this, 
the second cause of action, each and all of the allega- 
tions in paragraphs II and III of the first cause of action 
henei. 

II. 

That plaintiff James Richard Osborne is the father 
of the said Leana Mae Osborne Lee, deceased; that the 
said Leana Mae Osborne Lee was at all times herein 
mentioned a minor of the age of 18 years; that by reason 
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of the foregoing, this plaintiff has been obliged to incur 
and he has incurred liability and expense for the prepara- 
tion of the body of the said Leana Mae Osborne Lee for 
burials and for her funeral and burial in an amount which 
said plaintiff is informed and believes and therefore al- 
leges to be in the sum of Five Hundred Dollars ($500.00) 
the reasonable value thereof. 


Wherefore, plaintiffs pray judgment against the de- 
fendants, and each of them, as follows: [140] 

1. In favor of plaintiff James Carl Fitzgerald in the 
sum of Fifty Thousand Dollars ($50,000.00) by virtue 
of the first cause of action herein, and 

2. In favor of the plaintiff James Richard Osborne 
in the sum of Five Hundred Dollars ($500.00) by vir- 
tue of the second cause of action herein, and 

3. In favor of plaintiffs for their costs herein in- 
curred and expended, and 

4. For such other and further relief as to the court 
seems just and proper in the premises. 

feienedip EDGAR B. HERVEY 
Attorney for Plaintiffs [141] 


State of California 
County of San Diego—ss 

Edgar B. Hervey, being first duly sworn, deposes and 
says: That he ts an attorney at law admitted to practice 
before all courts of the State of California and has his 
office in San Diego, San Diego County, California, and 
is the attorney for the plaintiffs in the above entitled 
action; that plaintiff James Richard Osborne is unable 
to make the verification because he is absent from said 
county, and for that reason afhant makes this verification 
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on plaintift’s behalf; that he has read the foregoing com- 
plaint and knows the contents thereof, and the same is 
true of his own knowledge, except as to those matters 
which are therein stated on his information or belief, and 
as to those matters he believes it to be true. 

[Sigtted|” EDGAR 3B. Higikeviy 


Subscribed and sworn to before me this 22nd day of 
July, 1946 
[Signed] DONA RICHARDS 
Notary Public [142] 


EXHIBIT D 


In the Superior Court of the State of California, 
in and for the County of San Diego. 
No. 134918 


Michael Lee, a minor, and Patricia Lee, a minor, by 
Mildred E. Taylor, their Guardian Ad Litem, Plaintiffs, 
vs. George White, et al., Defendants. 


ANSWER OF DEPENDANT GEORGE Wile 


Comes now the defendant George White and appearing 
for himself only and by way of answer to plaintiffs’ com- 
plaint on file herein, admits, denies and alleges as fol- 
lows: 

I. 

Answering Paragraph IV of plaintiffs’ complaint this 
defendant has not knowledge, information or belief suf- 
ficient to enable him to answer the allegations in Para- 
graph IV contained and basing his answer on that ground 
denies generally and specifically, each and every, all and 
singular, the allegations in said Paragraph IV, except 
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that this defendant denies specifically that at said time 
and place, or elsewhere, or at all, this answering defend- 
ant negligently drove and operated, or negligently drove 
or operated, a certain automobile upon and along, or 
upon or [143] along, the said public highway, thereby 
causing the same to and did, or thereby causing the same 
to or did, then and there, or then or there, as a result 
thereof, or otherwise, collide with and run into, or col- 
lide with or run into, the said said Claude McLester 
Lee. Denies that as a direct and proximate result of 
the foregoing and the aforesaid negligence of the defend- 
ant George White, or that as a direct or proximate re- 
sult of the foregoing or the aforesaid negligence, or any 
negligence whatsoever of the defendant George White, 
the said Claude McLester Lee sustained injuries which 
directly and proximately caused and resulted in his death 
on the said day, or that the said Claude McLester Lee 
sustained injuries which directly or proximately caused 
or resulted in his death on the said day, or at any other 
time, or at all. 


i, 


Answering Paragraph V of plaintiffs’ complaint said 
defendant does not have sufhcient knowledge, informa- 
tion or belief to enable him to answer and basing his an- 
swer upon that ground denies each and every and all and 
singular the allegations contained in said paragraph. 


1a, 


Answering the allegations in Paragraph VI this an- 
swering defendant denies that by reason of any acts 
whatsoever of this answering defendant in the particulars 
in plaintiffs’ complaint set out, or otherwise, or at all, 
the plaintiffs have been deprived of the services, support, 


118 Home Indemnity Company, etc. vs. 


society, comfort, protection, guidance and education, or 
that the plaintiffs have been deprived of the services or 
support or society or comfort or protection or guidance 
or education, of or by their said father to their great loss 
and damage, or to their great loss or damage, or other- 
wise, or at all, of the said plaintiffs in the sum of Fifty 
Thousand Dollars ($50,000.00) or any other sum what- 
soever. [144] Denies that said damages, or any other 
damages whatsoever, have been sustained and suffered, 
or sustained or suffered, by them as a direct and proxi- 
mate result, or direct or proximate result, of any acts 
whatsoever of this answering defendant. 


Further Answering Plaintiffs’ Said Complaint and for 
a Separate and First Special Defense Thereto, This An- 
swering Defendant Alleges: 

lhe 

That if the plaintiffs sustained damages in the par- 
ticulars in their complaint set out, or otherwise, that the 
same occurred proximately and directly through and by 
reason of the negligence of the decedent in failing to 
exercise due or any care or caution for his own safety. 


Wherefore, defendant prays that the plaintiffs take 
nothing by their said action and that defendant have and 
recover his costs of suit herein expended. 

THOMAS P,. MENZIES “and 
HAROLD L. WeAiiae 
By -...:--.-...00————— 
Attorneys for Defendant George White 


Case No. 5729 O'C. Std: Accidievs. Haines tt: 
Exhibit. Date 1/21/47. No. 13 in Evidence—3 pages— 
D-1, D-2, D-3. Clerk, U. S. District Comes Dice 
of Calif. Cross, Deputy Clerk. [145] 
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In the Superior Court of the State of California 
in and for the County of San Diego 


No. 134918 


Michael Lee, a minor, and Patricia Lee, a minor, by 
Mildred E. Taylor, their Guardian Ad Litem, Plaintiffs. 
vs. George White, et al., Defendants. 


mSWER OF DEFENDANT GEORGE WHITE 


Comes now the defendant George White and answer- 
ing the complaint on file herein for himself and not on 
behalf of his co-defendant, admits, denies and alleges as 
follows, to-wit: 


I, 


Alleges that this defendant has not information or 
belief sufficient to enable him to answer the allegations 
Smeparactapisell, Veand VY) of the complamt on file 
herein and for want of such information and belief and 
basing his denial on that ground denies each and all of the 
allegations of said paragraphs, except that this defendant 
admits that Claude McLester Lee was at the time of his 
death an adult over the age of twenty-one (21) years. 


TY. 

Answering paragraph III of the complaint on file here- 
in this defendant alleges that the automobile mentioned in 
said paragraph was at the time of said accident owned 
by the [146] Northlumberland Mining Company, a cor- 
poration, and at the time and place of the accident de- 
scribed in the complaint this defendant was driving said 
automobile by and with the consent of said corporation. 
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III. 

This defendant denies generally and specifically each 
and all of the allegations in paragraph IV of the com- 
plaint on file herein, except this defendant admits that 
the automobile described in said paragraph, and while 
being driven by this defendant, did at or about the time 
and place described in said paragraph collide with Claude 
McLester Lee and that as a result of said collision said 
Claude McLester Lee sustained injuries which directly 


and proximately resulted in his death. 


IV. 
This defendant denies that the plaintiffs, or either of 


them, have been damaged in any sum whatsoever. 


And for a Further, Separate and Second Defense, 
This Defendant Alleges: 


I. 


That if the plaintiffs sustained damages in the par- 
ticulars in their complaint set out, or otherwise, that the 
same occurred proximately and directly through and by 
reason of the negligence of the decedent Mm tails fo 
exercise due or any care or caution for his own safety. 

Wherefore, this defendant prays that the plaintiffs take 
nothing by their said action and that this defendant have 
and recover his costs of suit herein expended. 

THOMAS P. MENZIBSwend 
HARGED L. WAT 
By [Signed] Thomas P. Menzies 


Attorneys for Defendant George White [147] 
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State of California 
County of San Diego.—ss 


George White, being first duly sworn, deposes and 
says: 

That he is one of the defendants in the above entitled 
action; that he has read the foregoing Answer and knows 
the contents thereof; that the same is true of his own 
knowledge, except as to the matters which are therein 
stated on his information or belief, and as to those mat- 
ters that he believes it to be true. 

[Signed] GEORGE WHITE 


Subscribed and sworn to before me this 23rd day of 
August, 1946. 
[Stened |) GAYLE H. DAVIS 
Notary Public in and for said County and State [148] 


Eeeoeit FE 


In the Superior Court of the State of California, 
in and for the County of San Diego. 


No. 134918 
Michael Lee, a minor, and Patricia Lee, a minor, by 
Mildred E. Taylor, their Guardian ad Litem, Plaintiffs, 


vs. George White, John Doe and Doe Corporation, a cor- 
poration, Defendants. 


COMPLAINT FOR WRONGFUL DEATH 
Come now the plaintiffs above-named and for cause of 


action against the defendants above-named allege: 


J. 
That Michael Lee is a minor of the age of nine years 
and that Patricia Lee is a minor of the age of eleven 
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years; that by an order of the above entitled court duly 
made and entered on the 6th day of August, 1946, Mildred 
FE. Taylor was duly appointed guardian ad litem of the 
said minors in the above entitled cause; that such order 
has not been revoked and is in full force and effect, and 
that by virtue thereof said Mildred E. Taylor is now the 
duly appointed, qualified and acting guardian ad litem of 
the said minors. 


II. 


That the plaintiffs are ignorant of the true names of 
the defendants John Doe and Doe Corporation, a corpora- 
tion, and for [149] that reason the said defendants are 
sued herein under the said names as fictitious names, and 
plaintiffs pray that when the true names of these de- 
fendants are ascertained, they may be inserted herein 
and in all subsequent proceedings in this action and that 
the said action may then proceed against them under 
their true names. 


IIl. 


That at all times herein mentioned the defendants, 
John Doe and Doe Corporation, a corporation, were the 
owners of the automobile hereinafter mentioned and that 
at all times herein mentioned George White was driving 
the said automobile by and with the consent and _per- 
mission of the said defendants, John Doe and Doe Cor- 
poration, a corporation. 


iy. 

That on or about the 20th day of July, 1946, at or 
about the hour of 10:30 o’clock P. M. on said day, Claude 
McLester Lee was walking upon and along a certain 
public highway known as United States Highway No. 101 
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methe County of San Diego, State of California, at or 
about a point on said highway near the town of Ocean- 
side in said County; that at said time and place the 
defendant, George White, negligently drove and operated 
a certain automobile upon and along the said public high- 
way, thereby causing the same to, and it did then and 
there as a result thereof, collide with and run into the 
said Claude McLester Lee; that as a direct and proxi- 
mate result of the foregoing and the aforesaid negligence 
of the defendant, George White, the said Claude Mc- 
Lester Lee sustained injuries which directly and proxi- 
mately caused and resulted in his death on the said day. 


Whe 


That the said Claude McLester Lee was an adult over 
the age of twenty-one years at the time of his said 
death; that plaintiffs, Michael Lee and Patricia Lee, are 
the surviving son and [150] daughter of the said Claude 
McLester Lee; that said Claude McLester Lee left sur- 
viving him at the time of his death his said minor chil- 
dren and his wife, Leona Ann Osborne Lee; that the 
said wife, Leona Ann Osborne Lee, died in the County 
of San Diego on July 21, 1946; that said Leona Ann 
Osborne did not during her lifetime file or initiate any 
action against the defendants herein for damages for the 
aforesaid death of said Claude McLester Lee; that the 
plaintiffs herein are the sole and only heirs at law of 
Claude McLester Lee, deceased. 


WAL 


That by reason of the aforesaid death of the said 
Claude McLester Lee, the plaintiffs have been deprived 
of the services, support, society, comfort, protection, 
guidance and education of and by their said father to the 
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great loss and damage of the said plaintiffs in the sum 
of $50,000, which damages have been sustained and suf- 
fered by them, all as a direct and proximate result of 
the aforesaid negligence of the defendant, George White. 


Wherefore, plaintiffs pray judgment against the de- 
fendants and each thereof in the sum of $50,000, together 
with costs of suit incurred herein, and for such other 
and further relief as may be meet and proper in the 
premises. 


WILLIAM GUTHRIE 
JOHN B. LONERGAN and 
DONALD W. JORDAN 
Attorneys for Plaintiffs 
By [Signed] John B. Lonergan [151] 


Stateof Calriorntay 
County of San Bernardino.—ss. 


Mildred E. Taylor, being first duly sworn, deposes and 
says: 

That she is the duly appointed, qualified and acting 
guardian ad litem herein of the plaintiffs; that she 
makes this verification for and on their behalf; that she 
has read the foregoing complaint and knows the con- 
tents thereof and the same is true of her own knowl- 
edge. 

[Signed] MILDRED 7a cor 


Subscribed and sworn to before me this ............ day of 
August, 1946. 
[ Notarial Seal] 
[Signed] ORA R. WILLEFORD 
Notary Public in and for said County and State. [152] 
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PXMMIBIT G 


Law Office of 
THOMAS P. MENZIES 


548 South Spring Street 
Los Angeles (13) 
August 15 1946. 


Mr. George White, 

Beverly-Wilshire Hotel, 
Room 449, 

9514 Wilshire Boulevard, 

Beverly Hills, California. 


Dear Mr. White: 

Please find enclosed herewith two original answers, one 
in Action No. 134630, entitled Fitzgerald vs. White, the 
other in Action 134918, entitled Lee vs. White, both of 
which are now pending in the Superior Court of this 


state, in and for the County of San Diego. 


You will note that both of these answers are pre- 
pared in accordance with the sworn statement that you 
gave to me as attorney for the carrier of the Lincoln 
Zephyr Sedan owned by the Northumberland Mining 
Company. 


Please read these answers over carefully and make sure 
that you understand the full import of their contents. If 
there is any doubt in your mind as to any of the state- 
ments that are contained in these answers you may get 


in touch with me, or if you choose to submit them to your 
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own attorney before signing them you may do so. Both 
of these answers will have to be subscribed and sworn 
to by you before a Notary Public or other officer au- 


thorized to administer an oath in this state. 


I have secured an extension of time in Action No. 
134918 in which to file your answer. This time will ex- 
pire on Monday, August 26th. The time for answer in 
Action No. 134630 expires on August 22, 1946. 


Will you therefore please have both of these answers 
returned to my office not later than 10:00 o’clock A. M., 
August 21st. 

No doubt you will recall that on July 31st you in- 
formed Mr. Clifton and the writer that you would be 
able to furnish us with the name and address of a young 
lady who had seen the damage to the left [153] fender of 
the Lincoln Zephyr Sedan that you borrowed from the 
Northumberland Mining Company. Would you please 
be good enough to furnish me by return mail 


[end of page 1 of letter] 


Zs 
Mr. Menzies to Mr. White August 15 1946. 


with that young lady’s name and address in order that 
we may secure a statement from her. 


Thanking you for your prompt attention to this matter, 
Yours truly, 
[Signed] THOMAS PRaigiN7Z iis 


TPM—K 
Enclosures [154] 
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Sai Bit rH 


Law Office of 
PEOVESS P MENZIES 
548 South Spring Street 

[Ecce necles (13) 

August 19 1946 


Mr. John T. Holt, 

Attorney at Law, 

San Diego Trust & Savings Building, 
SaueWieso, California. 


In Re: Fitzgerald vs. White 
Action No. 134630. 
Lee vs. White 
Action No. 134918. 


Dear Mr. Holt: 

Confirming our long distance telephone conversation 
of even date in regard to the above captioned matters, 
please find enclosed herewith a copy of the complaint in 
each case. 

In the first numbered case, as you know, we filed a 
motion for change of venue from San Diego County to 
Los Angeles County, which motion was heard on the 12th 
of August and denied. Our demurrer was overruled and 
we were given until the 22nd in which to file our an- 
swer. 

In the second action (Lee vs. White) we secured an 
extension of time from the attorneys for the plaintiffs 
and the answer in that case is due on August 26th. 

IT am also enclosing herewith a substitution of attor- 
neys and I would suggest that you secure an extension 
of time in each of these cases in order to permit Mr. 
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White to turn the defense of both of these actions over 
to the Automobile Club of Southern California and the 
Standard Accident Company of Detroit. » 

As you know, I delivered to Mr. White answers in 
both of these cases which were prepared in accordance 
with his sworn statement given to us immediately after 
the accident when all of the facts were fresh in his mind. 
For your information this statement was repeated to us 
on two different occasions and there was no material 
change in [155] its repetition. In view of Mr. White’s in- 
consistent statements in connection with this matter and 
as you say he told the Automobile Club the truth in 
regard to the facts and circumstances surrounding 

[end of page 1 of letter] 


2. 
Mr. Menzies to Mr. Holt. August 19 1946, 
In Re: Fitzgerald vs. White—No. 134630 
Lee vs. White —No. 134918. 


the accident, in my opinion, he should have no difficulty 
in convincing them that they should take over and de- 
fend these two cases. 

For your information I am returning to Mr. White 
both his Inter-Insurance Exchange Policy of the Auto- 
mobile Club and the Standard Accident Policy and am 
enclosing herewith a copy of the letter of transmittal 
which I am this day forwarding to Mr. White. 

With kindest personal regards, 

Yours truly, 
[Signed] THOMAS PO RiENZines 
TPM—K 
Enclosures 


CC—Mr. White [156] 
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Op aU sui g | 


Law Office of 


HOMES Po MENZIES 
548 South Spring Street 
Los Angeles 


[Via Air Mail] 
August 19 1946. 


Mr. George White, 
Grant Hotel, 
San Diego, California. 


Dieziew Sues 

I was today advised by your attorney, Mr. John T. 
Holt of San Diego, that it was not your wish to execute 
the answers which we had prepared based on your pre- 


vious statements to the Company. 


Copy of a letter which I am today addressing to Mr. 
Holt is enclosed herewith and which further sets out the 
position of The Home Indemnity Company in view of this 
development. 

We return herewith Standard Accident Insurance Com- 


pany Policy No. J 427867 and Inter-Insurance Exchange 


of the Automobile Club of Southern California Policy 
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No. 447540, both issued in your favor which you left at 
the office the other day. 


As indicated in the letter to Mr. Holt we have con- 
sented to a substitution of attorneys in both cases in 
order that you may be represented by someone who will 


conduct the defense in accordance with your views. 


For your further information you will note in the let- 
ter to Mr. Holt the date upon which appearances are 
due in both of the cases—one being due on the 22nd 
of this month and the other on the 26th. It is therefore 


imperative that you give this matter your immediate at- 


tention. 
Very truly yours, 
[Signed] THOMAS P. MigivZiiss 
TPM—K 
Enclosures 


Registered—Return 
Receipt Requested 
CC—Mr. Holt [157] 
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EXHIBIT J 


JOHN T. HOLT 
Attorney at Law 


Suite 1114 San Diego Trust & Savings -Building 
San Diego, California 
Phone Main 8008 


August 23rd, 1946. 


Thomas P. Menzies, 
Attorney at Law, 

1014 Fidelity Building, 

548 South Spring Street, 
Los Angeles 13, California. 


Dear Mr. Menzies: 


Please find enclosed truthful answers verified by George 
White in the Fitzgerald vs George White case and 
Michael Lee et al., vs George White case. Mr. White 
has always cooperated and has been willing to do so. As 
you will remember, he has demanded of you on numerous 
occasions that you present to him the first statement you 
took from him to make corrections. You at all times 
have refused to do so. As you remember, he told you 
within twelve hours after the first statement that he 
had made to you that he remembered falling asleep and 
having awakened while driving the car and that the ac- 
cident could have happened then. If you will remember 
several days after this and a very short time after the 


accident itself, you and I talked by telephone and I asked 
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you to remember the conversation, which I am sure you 
do, at which time I reiterated over and over again that 
George White had stated to me and wanted it again re- 
layed to you that he had fallen asleep at or near the 
scene of the accident and that he may have hit the people 
at that time without his knowledge. I merely wish to 
refresh your recollection about this matter, because I have 


offered myself as a witness in this regard. 


Mr. White makes demand upon you to defend the 
above referred to cases. It is our understanding that it 
is the duty of your Company to defend Mr. White and 
the other defendant in the cases, and Mr. White expects 
you to do so. 

Very truly yours, 
[Signed] JOHN TSHO@ET 


JaeET hs 
encls [158] 


ase, INO.. <2 ee coos: VS. sc: Plt; exe 
hibit. Date 1/20/47. No. 8 in Evidence. Letter 8/23/46 
and answer No. 18 on p. 4 of Answer to Pif. for Adm. 
Clerk, U. S. District Court, Sou. Dist. of Gabi Cross, 
Deputy Clerk. 


Received copy of the within Request for Admissions 
this 23 day of December, 1946. Thomas P. Menzies and 
Harold L. Watt, by Thomas P. Menzies, Attorneys for 
Defendant, Home Indemnity Company of New York. 


|Hudorsed]: Hiled| Dect Z3,1946) | 153) 
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[Title of District Court and Cause] 


ANSWER OF HOME INDEMNITY COMPANY 
OF NEW YORK TO REQUEST OF PLAIN- 
TIFF FOR ADMISSIONS 


To the Plaintiff, Standard Accident Insurance Company 
of Detroit, a Corporation, and 


To Messrs. Nourse & Jones, Its Attorneys: 


Comes now defendant Home Indemnity Company of 
New York, a corporation, and in answer to request for 
admissions heretofore served and filed by plaintiff, 
Standard Accident Insurance Company of Detroit, a 
corporation, makes answer as follows: 


ile ricequest No, 1, admits that Exhibit A’ vate 
tached to said request is a full, true and correct copy of 
the answer referred to in said request. 


2. To Request No. 2, admits that said defendant 
George White refused to verify said answer referred to 
in [160] said interrogatory, but alleges that he did not 
designate the specific grounds upon which he based said 
refusal. 


3. To Request No. 3, admits that the instrument 
marked Exhibit ““B” is a full, true and correct copy of 
the answer referred to in said interrogatory. 


4. To Request No. 4, this defendant states that the 
answer of which said Exhibit “B” is a copy, was deliv- 
ered, presumably on behalf of said George White, to 
Thomas P. Menzies, Esq., an attorney employed by de- 
defendant Home Indemnity Company of New York to 
defend said action. 
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5. To Request No. 5, this defendant states that said 
Thomas P. Menzies, Esq., did cause said answer, of 
which Exhibit “B” is a copy, to be filed in the action in 
which it is entitled. 


6. To Request No. 6, admits that the instrument 
marked Exhibit “C”’ is a full, true and correct copy of 


the complaint referred to in said request. 


7. To Request No. 7, this defendant admits that the 
instrument referred to therein, marked Exhibit “B’, is 
a full, true and correct copy (with the exception of the 


jurat) of the answer therein referred to. 


8. To Request No. 8, admits that said George White 
refused to answer said interrogatory, but alleges that 
he did not designate the specific grounds upon which he 


based said refusal. 


9. To Request No. 9, admits that the instrument re- 
ferred to in said interrogatory and answer as Exhibit 
“ER”, is a full, true amd correct copy Oimilemanaer 
therein referred to. [161] 


10. To Request No. 10, admits that said answer, of 
which Exhibit “E” is a copy, was delivered on behalf of 
defendant George White to Thomas P. Menzies, an at- 
torney employed by defendant Home Indemnity Company 


of New York, to defend said action. 


Ans. 5 8 9 and to, Clerk, U.S. District Court, Seu 


Standard Accident Insurance, etc., et al. 135 


11. To Request No. 11, admits that Thomas P. Men- 
zies caused said answer, of which Exhibit ‘“E” is a copy, 
to be filed in the action in which it is entitled. 


12. To Request No. 12, admits that the instrument 
annexed thereto, marked Exhibit “F’’, is a full, true and 
correct copy of the complaint referred to in said -inter- 
rogatory. | 


13. To Request No. 13, admits the facts in said re- 
guest set out. 


14. To Request No. 14, defendant states that at the 
time of requesting defendant George White to verify 
the answers, of which Exhibits “A” and “B” are copies, 
the defendant Home Indemnity Company of New York, 
through its attorney, Thomas P. Menzies, Esq., knew 
that the plea of guilty referred to in Request No. 13, 
had been entered by defendant George White. 


15. To Request No. 15, admits that the letter an- 
nexed thereto, marked Exhibit “G”’, is a full, true and 
correct copy of a letter written by Thomas P. Menzies 
to defendant George White on August 15, 1946. 


16. To Request No. 16, admits that the copy of the 
letter annexed thereto, marked Exhibit “H”’, is a full, 
Palepanaecottcect copy Of a letter written by Ihomas eR: 
Menzies to John T. Holt under date of August 19, 1946. 


ieee tomneqticcimo 17, adniits thar thetcony oud 
letter annexed thereto, marked Exhibit “I”, is a full, 
true [162] and correct copy of a letter written by 
Thomas P. Menzies to defendant George White under 
date of August 19, 1946. 


18. To Request No. 18, admits that the copy of a let- 
fepeanmexcd tiemete, inarked Exhibit “| sicva full, true 
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and correct copy of a letter dated August 23, 1946, writ- 
ten by John T. Holt to Thomas P. Menzies. [Written in 
margin |: pantoimexens: 


19. To Request No. 19, this defendant states that a 
reply was made to the letter of John T. Holt annexed 
thereto, marked Exhibit “J”, and that reply thereto by 
Thomas P. Menzies on behalf of defendant Home In- 
demnity Company of New York, dated August 26, 1946, 
is annexed hereto, marked Exhibit “A”. 


20. To Request No. 20, admits that at all times from 
July 20, 1946, to and including August 23, 1946, Thomas 
P. Menzies was acting as attorney for this defendant. 


Case No, 5729 OC, Civ. Pli. Exhibit. Daren 20/77 
No. 5 in Evidence. Ans. No. 20. Clerk, U. S. District 
Court, Sou. Wist. of Calif. Cross, Deputy s@iege 


21. To Request No. 21, admits that in writing the 
letters, copies of which are annexed thereto and marked 
Exhibits “G’, “Hand “1”, Thomas P. @igaaicsey a: 
acting in behalf of this defendant. 


22. To Request No. 22, this defendant states that it 
does not know and cannot truthfully state whether or 
not John T. Holt was, on the 23rd day of August, 1946, 
attorney for defendant George White, and does not 
know and cannot truthfully state whether as such attor- 
ney, or on behalf of George White, wrote the letter 
marked Exhibit “J” referred to in said Request No. 22, 
and this defendant states in this connection that on 
August 20, 1946, and again on August 27, 1946, its 
attorney, Thomas P. Menzies, received a telegram from 
John T. Holt, stating in part, “I do not and will [163] 
not represent Mr. White in the civil, cases,” and “This 


Standard Accident Insurance, etc., et al. 137 


is to put you on notice that I am not representing Mr. 
White in the civil cases.” 

23. To Request No. 23, this defendant denies that 
the statement in the letter, a copy of which is annexed 
thereto, marked Exhibit “J”, “As you will remember, he 
has demanded of you on numerous occasions that you 
present to him the first statement you took from him 
to make corrections,” is a true statement of the alleged 
facts related therein. Denies that George White de- 
manded on numerous occasions, or on any occasions, that 
he be presented with the first statement taken from him 
for the purpose of making corrections, or any other pur- 
pose, or at all. 

24. To Request No. 24, denies that the statement in 
the letter (said Exhibit “J”) that “he told you within 
twelve hours after the first statement that he had made 
to you that he remembered falling asleep and having 
awakened while driving the car and that the accident 
could have happened then,” is a true statement of the 
statements made to this defendant, or its attorney, by 
George White and/or of the time of the making of said 
statements. Denies that defendant George White told this 
defendant within twelve hours after the first statement 
that he remembered falling asleep and having awakened 
while driving the car and that the accident could have 
happened then. 

25. To Request No. 25, defendant admits that on or 
about July 29, 1946, said John T. Holt, in a telephone 


conversation with Thomas P. Menzies, attorney for de- 
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fendant Home Indemnity Company, made the statements 
referred to in said request; that none of this defend- 
ant’s [164] agents, servants or employees were present 
at any conversation between John T. Holt and the de- 
fendant George White, and this defendant has no knowl- 
edge as to what, if anything, transpired between George 
White and John T. Holt. 


Case No. 5/29 O’C. Plf. Exhibit. Date 1/20/47. No. 
10 in Evidence. Ans. 25. Clerk, U. S. Wistiice Comer 
Sou. Dist. of Calif. Cross, Deputy Clerk. 


26. To Request No. 26, this defendant admits the 


statements in said request contained. 


Case No. 5729 OC. Pili. Exhibit. DatemyZ07/ 47 Nic: 
11 in Evidence. Ans.926. Clerk, U. S. District Court, 
Sou, Dist, of Caltue@ross, Deputy Clerk: 


Dated this 2nd day of January, 1947. 
THE HOME INDEMNITY COMPANY OF 
NEW YORK, a Corporation, 
By L. Hae@iiton 


Claims Manager for Southern California 


THOMAS P. MENZIES and 
HekOLD lL WATT 


By Thomas P. Menzies 


Attorneys for Defendant The Home Indemnity 
Company of New York, a Corporation [165] 


[ Verified] [166] 
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meat Bie A” 
Law Offices 
DEOMWAS P. MENZIES 
548 South Spring Street 
Los Angeles 
Mr. John T. Holt, 
Attorney at Law, 
Suite 1114 San Diego Trust & Savings Building, 
ean Wiergo |, California. 


Dear Mr. Holt: 


This will acknowledge receipt of your letter of August 
23rd, together with the enclosures. 

I am now returning herewith the original answer in 
Lee against White, the original answer in Fitzgerald 
against White, and am retaining a copy for my files. 

Please be advised that the answer in Fitzgerald against 
White was due on the 22nd of August. 

I take it from your letter that you are now represent- 
ing Mr. White in the above mentioned civil matters. 

G@ice Nom. 2.24 Plf. Exhibit. Date 1/20/47. No. 
9 in Evidence. Letter this par. Clerk, U. S. District 
Court, Sou. Dist. of Calif. Cross, Deputy Clerk. 


I gather from your letter that your client has made 
inconsistent statements to you as well as to us and in 
view of all the circumstances surrounding this matter, 
the Company denies liability in both of these cases. 

Very truly yours, 

(Signed) THOMAS P. MENZIES 
TPM—K 
Enclosures [167] 


[Affidavit of Service by Mail] 
[Endorsed]: Filed Jan. 3, 1947. [169] 
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[Title of District Court and Cause] 
AMENDMENT TO COMPLAINT 


Comes now plaintiff, Standard Accident Insurance 
Company of Detroit, a corporation, and, by leave of court 
first had, by way of amendment to its complaint on file 
herein and particularly to the allegations of paragraph 
XVII of said complaint, does allege: 

VUE 

That out of and by reason of the facts, contracts and 
transactions hereinbefore alleged and described, an actual 
controversy has arisen by and between plaintiff and de- 
fendant, Home Indemnity Company of New York, the 
plaintiff and defendant George White, and defendants 
Home Indemnity Company of New York and George 
White, as to the rights and duties of the plaintiff and de- 
fendant, Home Indemnity Company of New York, con- 
cerning their respective obligations to defend, on behalf 
[170] of defendant George White, said action No. 
134918 and said action No. 134630, and in regard to the 
respective liabilities of the plaintiff and defendant, Home 
Indemnity Company of New York, to pay any judgments 
that may be rendered in said actions, or either of them, 
against the defendant George White. 


That this plaintiff is informed and believes, and upon 
such information and belief alleges the fact to be, that 
the defendant, Home Indemnity Company of New York, 
contends that defendant George White, in reporting to it 
the accident hereinbefore described, denied that the Lin- 
coln Zephyr automobile driven by him as aforesaid had 
collided with said Claude McLester Lee or said Leana 
Mae Osborne Lee, but that he thereafter admitted that 
said automobile had struck said persons and refused to 
verify answers to the complaints in said actions No. 
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134918 and No. 134630 submitted to him by the said 
counsel employed by Home Indemnity Company of New 
York, as aforesaid, and by which said answers said de- 
fendant, George White, would under oath have denied 
that the automobile driven by him collided with said per- 
sons; and that said Home Indemnity Company of New 
York contends that by reason of the facts last herein- 
before alleged said George White breached the conditions 
of the policy of insurance issued by it, as aforesaid, and 
that by reason of such breach it has been excused from 
the performance as to George White of its obligations 
under its policy of insurance issued by it as aforesaid, 
and is not obligated to defend said actions, or either of 
them, or to pay any judgment or judgments that may be 
rendered in said actions against said George White; that 
said Home Indemnity Company of New York further 
contends that if its policy is in force and effect and it is 
obligated thereunder to the defendant George White, that 
its policy and the policy issued by this plaintiff, as afore- 
said, constitute concurrent insurance, and that it and this 
plaintiff are equally [171] obligated to pay the expense of 
the defense of said actions against said George White, 
and are each obligated to pay that portion of anv judg- 
ments rendered in said actions No. 134918 and No. 
134630 against said George White which the amount of 
the policy issued by them, respectively, bears to the total 
amount of the effective insurance under said policies. 
That plaintiff is informed and believes, and upon such 
information and belief alleges, that the defendant, George 
White, contends that he has fully complied with all of the 
terms and conditions of said policy of insurance issued 
by defendant. Home Indemnity Company of New York, 
as aforesaid, and has not breached any of the terms or 
conditions thereof, and that said policy constitutes pri- 
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mary insurance against the claims of the plaintiffs in said 
actions No. 134918 and No. 134630, and that the defend- 
ant, Home Indemnity Company of New York, is obligated 
to defend said actions on his behalf and pay any judg- 
ments rendered against him therein up to but not ex- 
ceeding the limits of liability set forth in said policy; 
but further contends that if he did breach said policy, 
said breach was unsubstantial and did not in anywise 
prejudice the defendant, Home Indemnity Company of 
New York, and further contends that if he did breach 
said policy and that by reason of said breach Home In- 
demnity Company of New York had been so excused from 
its obligations to him under said policy, that then this 
plaintiff is obligated to defend said actions on his behalf 
and to pay any judgments rendered against him in said 
actions No. 134918 and No. 134630, not exceeding the 
limits of liability of the policy issued by this plaintiff. 


That this plaintiff contends that the policy issued by 
Home Indemnity Company of New York is in full force 
and effect and is primary coverage, and that said defend- 
ant, Home Indemnity Company of New York, is obligated 
to undertake and at its own expense [172] pay for the 
investigation of the accident hereinbefore described and 
the defense of the said actions against George White, 
and pay any judgments that may be rendered against 
George White until its limits of liability hereinbefore 
described have been exhausted, and that the policy of this 
plaintiff constitutes excess insurance only, and that this 
plaintiff is not obligated to defend said actions or to pay 
any judgments that may be rendered therein, except so 
much of said judgments as may be in excess of the limits 
of liability of the policy issued by defendant Home In- 
demnity Company of New York. This plaintiff further 


Standard Accident Insurance, etc., et al. 143 


contends that if defendant, George White, did after the 
occurrence of the accident hereinbefore described breach 
the terms of the policy issued by the defendant. Home 
Indemnity Company of New York, as aforesaid, on his 
part to be performed, and did thereby release and excuse 
Home Indemnity Company of New York from its obliga- 
tions under said policy, that then defendant, George White, 
is obligated to pay the expense of the defense of said 
actions and to pay any judgments rendered against him 
therein up to, but not beyond, the amount which, except 
for said breach of said policy, Home Indemnity Company 
of New York would have been obligated to pay, and that 
this plaintiff is not obligated to defend said actions or 
to pay any portion of said judgments, except so much 
thereof (not exceeding the limits of the policy issued by 
it) as shall be in excess of $100,000.00 as to any one of 
the plaintiffs, and $300,000.00 for all of the plaintiffs in 
said actions No. 134918 and No. 134630. 

This plaintiff further contends that if George White 
failed to cooperate with the defendant, Home Indemnity 
Company of New York, and did thereby breach the terms 
and conditions of the policy issued by defendant, Home 
Indemnity Company of New York, he hkewise failed to 
cooperate with this plaintiff under and [173] in accord- 
ance with the terms of its policy, and that this plaintiff 
has, by reason of such failure of cooperation, been re- 
leased from obligation under its policy. 

NOURSE & JONES, 
By Paul Nourse, 
Attorneys for Plaintiff. [174] 

Received copy of the within Amendment to Complaint 
MitceczOtedaywot janitary, 1947, oe... : 
Attorneys for Home Indemnity Company of New York. 


[Endorsed]: Filed Jan. 20, 1947. [175] 
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[PLAINTIFRS EXEIBIT NOG 


In the Superior Court of the State of California 
in and for the County of San Diego 
No. 134630 


James Carl Fitzgerald, a minor, by and through his 
Guardian ad litem, James Richard Osborne, and James 
Richard Osborne, Plaintiffs, vs. George White and North 
Lumberland Mining Company, Defendants. 


COMPLAINT 


PiRSMesUSE OF ACTION 


Plaintiff James Carl Fitzgerald complains and alleges: 
1% 

That plaintiff James Richard Osborne is the grand- 
father of plaintiff James Carl Fitzgerald; that said last 
mentioned plaintiff is a minor of the present age of eigh- 
teen months; that plaintiff James Richard Osborne is the 
duly appointed and acting guardian ad litem of said minor 
plaintiff herein. 


it: 

That at all times herein mentioned, defendant North 
Lumberland Mining Company was the owner of a certain 
Lincoln Zephyr automobile driven, steered, operated and 
caused to be propelled with the full knowledge, consent 
and permission of said defendant company by defendant 
George White, and that the said defendant George White 
was at all times herein mentioned the servant, agent and 
employee of the said defendant company acting within 
the scope of his agency and authority as such servant, 
agent and employee. 
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JET, 

That on July 20, 1946, in the County of San Diego, 
State of California, on U. S. Highway No. 101, a public 
highway, at and near [176] Solano Beach, defendant 
George White did carelessly, recklessly and negligently 
drive, steer, operate and cause to be propelled the said 
automobile into, upon and against one Leana Mae Os- 
borne Lee, the mother of plaintiff James Carl Fitzgerald 
as a proximate result of which carelessness, recklessness 
and negligency the said Leana Mae Osborne Lee was 


caused to and did suffer her death. 


ve 
The said minor plaintiff James Carl Fitzgerald is the 


sole heir at law of the said Leana Mae Osborne Lee. 


V. 

That by reason of the foregoing said minor plaintiff 
has been deprived of the society, services, comfort, sup- 
port, nuture, counsel guidance, protection and ability in 
training, educating and rearing him, to his great loss and 
damage in the sum of Fifty Thousand Dollars 
($50,000.00). 


SECOND CAUSE OF AGiienN 


I 
Ilathniii wierebyeteters to and adopts asmmaneron lis, 
the second cause of action, each and all of the allega- 
tions in paragraphs II and [1] of the first cause of action 


herein. 
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Il. 

That plaintiff James Richard Osborne is the father of 
the said Leana Mae Osborne Lee, deceased; that the 
said Leana Mae Osborne Lee was at all times herein men- 
tioned a minor of the age of 18 years; that by reason 
of the foregoing, this plaintiff has been obliged to incur 
and he has incurred liability and expense for the prepara- 
tion of the body of the said Leana Mae Osborne Lee for 
burial and for her funeral and burial in an amount which 
said plaintiff is informed and believes and therefore al- 
leges to be in the sum of Five Hundred Dollars ($500.00) 
the reasonable value thereof. 


Wherefore, plaintiffs pray judgment against the defend- 


ants, and each of them, as follows: [177] 


1. In favor of plaintiff James Carl Fitzgerald in the 
sum of Fifty Thousand Dollars ($50,000.00) by virtue 
of the first cause of action herein, and 

2. In favor of the plaintiff James Richard Osborne in 
the sum of Five Hundred Dollars ($500.00) by virtue 
of the second cause of action herein, and 

3. In favor of plaintiffs for their costs herein incurred 
and expended, and 

4. For such other and further relief as to the court 
seems just and proper in the premises. 
| EDGAR B. HERVEY (Signed) 

Attorneys for Plaintiffs [178] 
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State of California 
County of San Diego—ss 


Edgar B. Hervey, being first duly sworn, deposes and 
says: That he is an attorney at law admitted to practice 
Berane all courts of the State of California and has his 
office in San Diego, San Diego County, California, and 
is the attorney for the plaintiffs in the above entitled 
action; that plaintiff James Richard Osborne is unable 
to make the verification because he is absent from said 
county, and for that reason afhant makes this verification 
on plaintiff's behalf; that he has read the foregoing com- 
plaint and knows the contents thereof, and the same is 
true of his own knowledge, except as to those matters 
which are therein stated on his information or belief, 


and as to those matters he believes it to be true. 


EDGAR B. HERVEY (Signed) 


Subscribed and sworn to before me this 22nd day of 
July, 1946. 


DONA RICHARDS (Signed) 
Notary Public [179] 


Case No. 5729 O’C Civ. Std. Accid. vs. Home Indem- 
nity. Plf. Exhibit. Date 1/20/47. No. 1 in Evidence. 
Clerk e ee Wictrict Court, Sou. Dist vont@alee Cross, 
Deputy Clerk. [180] 
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[PLAINTIFF S °EXEIBIT NOmzi 


In the Superior Court of the Sate of California 
In and for the County of San Diego 


No. 134630 


James Carl Fitzgerald, a minor, by and through his 
Guardian at Litem, James Richard Osborne, and James 
Richard Osborne, Plaintiffs, vs. George White, and North 


Lumberland Mining Company, Defendants. 
ANSWER OF DEFENDANT GEORGE WHITE 


Comes now the defendant, George White, and answer- 
ing the complaint on file herein for himself and not on 
behalf of his co-defendant, admits, denies and alleges as 


follows, to-wit: 


I. 

Alleges that this defendant has not information or 
belief sufficient to enable him to answer the allegations 
of paragraphs IJ, IV and V of the first alleged cause of 
action and paragraph IJ of the second alleged cause of 
action of the complaint on file herein, and for want of 
such information and belief and basing his denial on that 
ground denies each and all of the allegations of said para- 


graphs and the whole thereof. 
II. 


Denies that the plaintiff, James Carl Fitzgerald has 


been damaged in the sum of Fifty Thousand Dollars 
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($50,000.00), or in [181] any sum, or at all; denies that 
the plaintiff James Richard Osborne has been damaged 
in the sum of Five Hundred Dollars ($500.00), or in any 


Orne sum, or at wall. 


ITT. 

Answering paragraph IT of the first alleged cause of 
action set forth in the complaint on file herein, this de- 
fendant denies generally and specifically each and all of 
the allegations of said paragraph, except his defendant 
admuts that the Lincoln Zephyr automobile described in 
said paragraph was at the time of the accident described 
in the complaint, owned by the defendant, North Lumber- 
land Mining Company, and this defendant was at the time 
and place of the accident driving said automobile with 
the full knowledge and consent of said North Lumberland 


Mining Company. 


ay. 
Answering paragraph III of the first alleged cause of 


action of the complaint on file herein this defendant denies 
generally and specifically each and all of the allegations 
of said paragraph, except that this defendant admits that 
the automobile driven by him did at or about the time and 
place described in the complaint, collide with Leane Mae 
Osborne Lee and that as a result of said collision Leana 
Mae Osborne Lee died, and except that this defendant has 
not information and belief sufficient to enable him to an- 


swer the allegations of said paragraph that said Leana 
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Mae Osborne Lee was the mother of the plaintiff, James 
Carl Fitzgerald, and for want of such information and 
belief and basing his denial on that ground denies that 
Leana Mae Osborne Lee was the mother of the plaintiff, 


James Carl Fitzgerald. 


And for a Further and Separate Defense to Each of 
the First and Second Causes of Action Set Forth in the 
Complaint on File Herein This Defendant Alleges: [182] 


I. 


That if the plaintiffs sustained damages in the particu- 
lars in their complaint set out, or otherwise, that the same 
occurred proximately and directly through and by reason 
of the negligence of the decedent in failing to exercise 


due or any care or caution for her own safety. 
Bf y 


Wherefore, defendant prays that the plaintiffs take 
nothing by their said action and that this defendant have 


and recover his costs of suit herein expended. 


THOMAS F. MENZIES and 
HAROLD L. WATE 


Attorney for Defendant, George White. 


Case No. 5729 O’C Civ. Std. Accid. vs. Home Indem- 
nity. Plf. Exhibit. Date1/20/47. No. 2 ingiisiderice: 
Clerk, U. S. District "Court, Sou. Dist. of <Calmeee ros. 
Deputy Clerk. [183] 
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In the Superior Court of the State of California, 
in and for the County of San Diego. 


Michael Lee, a minor, and Patricia Lee, a minor, by 
Mildred E. Taylor, their Guardian ad Litem, Plaintiffs, 
vs. George White, John Doe and Doe Corporation, a 
corporation, Defendants. 


COMPLAINT FOR WRONGFUL DEATH 


Come now the plaintiffs above-named and for cause of 
action against the defendants above-named allege: 


I, 


That Michael Lee is a minor of the age of nine years 
and that Patricia Lee is a minor of the age of eleven 
years; that by an order of the above entitled court duly 
made and entered on the 6th day of August, 1946, Mildred 
E. Taylor was duly appointed guardian ad litem of the 
said minors in the above entitled cause; that such order 
has not been revoked and is in full force and effect, and 
that by virtue thereof said Mildred E. Taylor is now the 
duly appointed, qualified and acting guardian ad litem 
of the said minors. 


le 
That the plaintiffs are ignorant of the true names of 
the defendants John Doe and Doe Corporation, a corpora- 
tion, and for [184] that reason the said defendants are 
sued herein under the said names as fictitious names, and 
plaintiffs pray that when the true names of these de- 
fendants are ascertained, they may be inserted herein and 
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in all subsequent proceedings in this action and that the 
said action may then proceed against them under their 
true names. 


WUE 

That at all times herein mentioned the defendants, John 
Doe and Doe Corporation, a corporation, were the owners 
of the automobile hereinafter mentioned and that at all 
times herein mentioned George White was driving the 
said automobile by and with the consent and permission 
of the said defendants, John Doe and Doe Corporation, 
a corporation. 


Ey 

That on or about the 20th day of July, 1946, at or about 
the hour of 10:30 o’clock P. M. on said day, Claude Mc- 
Lester Lee was walking upon and along a certain public 
highway known as United States Highway No. 101 in 
the County of San Diego, State of California, at or about 
a point on said highway near the town of Oceanside in 
said County; that at said time and place the defendant, 
George White, negligently drove and operated a certain 
automobile upon and along the said public highway. there- 
by causing the same to, and it did then and there as a 
result thereof, collide with and run into the said Claude 
McLester Lee; that as a direct and proximate result of 
the foregoing and the aforesaid negligence of the defend- 
ant, George White, the said Claude McLester Lee sus- 
tained injuries which directly and proximately caused and 
resulted in his death on the said day. 


Vv. 


That the said Claude McLester Lee was an adult over 
the age of twenty-one years at the time of his said death: 
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that plaintiffs, Michael Lee and Patricia Lee, are the sur- 
viving son and [185] daughter of the said Claude Mc- 
Lester Lee; that said Claude McLester Lee left surviving 
him at the time of his death his said minor children and 
his wife, Leona Ann Osborne Lee; that the said wife, 
Leona Ann Osborne Lee, died in the County of San 
Diego on July 21, 1946; that said Leona Ann Osborne 
Lee did not during her lifetime file or initiate any action 
against the defendants herein for damages for the afore- 
said death of said Claude McLester Lee; that the plain- 
tiffs herein are the sole and only heirs at law of Claude 
McLester Lee, deceased. 


VI. 


That by reason of the aforesaid death of the said Claude 
McLester Lee, the plaintiffs have been deprived of the 
services, support, society, comfort, protection, guidance 
and education of and by their said father to the great 
loss and damage of the said plaintiffs in the sum of 
$50,000, which damages have been sustained and suffered 
by them, all as a direct and proximate result of the afore- 
said negligence of the defendant, George White. 


Wherefore, plaintiffs pray judgment against the de- 
fendants and each thereof in the sum of $50,000, to- 
gether with costs of suit incurred herein, and for such 
other and further relief as may be meet and proper in the 
premises. 


WILLIAM GUTEiie 
JOHN 8B. LONERG@GAWN and 
DONALD W. JORDAN, 


Attorneys for Plaintiffs, 
By John B. Lonergan. [186] 
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State of California, 


County of San Bernardino—ss. 


Mildred E. Taylor, being first duly sworn, deposes and 


says: 


That she is the duly appointed, qualified and acting 
guardian ad litem herein of the plaintiffs; that she makes 
this verification for and on their behalf; that she has 
read the foregoing complaint and knows the contents 


thereof and the same is true of her own knowledge. 


MILDRED Eee aveor 


Subscribed and@sworn to before me thiggee= a day of 
August, 1946. 
(Notarial Seal) ORA R. WILERI@RE: 


Notary Public in and for said County and State 


Case No. 5729"O°C. Std. Accid. vs. lignes inden: 
Exhibit. Date 1/20/47. No. 3 in Evidence "@igniGs >: 
District Court, Sou. Dist of Calif. Q@nosseDepaiy 
Clerk. [187] 
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In the Superior Court of the State of California 
In and for the County of San Diego 


No. 134918 


Michael Lee, a minor, and Patricia Lee, a minor, by 
Mildred E. Taylor, their Guardian Ad Litem, Plaintiffs, 
vs. George White, et al., Defendants. 


ANSWER OF DEFENDANT GEORGE WHITE 


Comes now the defendant George White and answer- 
ing the complaint on file herein for himself and not on 
behalf of his co-defendant, admits, denies and alleges as 
follows, to-wit: 


i 

Alleges that this defendant has not information or 
belief sufficient to enable him to answer the allegations of 
paragraphs II, V and VI of the complaint on file herein 
and for want of such information and belief and basing 
his denial on that ground denies each and all of the 
allegations of said paragraphs, except that this defend- 
ant admits that Claude McLester Lee was at the time 
of his death an adult over the age of twenty-one (21) 
years. 


J. 

Answering paragraph III of the complaint on file here- 
in this defendant alleges that the automobile mentioned in 
said paragraph was at the time of said accident owned by 
the [188] Northlumberland Mining Company, a corpora- 
tion, and at the time and place of the accident described 
in the complaint this defendant was driving said auto- 
mobile by and with the consent of said corporation. 
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III. 

This defendant denies generally and specifically each 
and all of the allegations in paragraph IV of the com- 
plaint on file herein, except this defendant admits that 
the automobile described in said paragraph, and while 
being driven by this defendant, did at or about the time 
and place described in said paragraph collide with Claude 
McLester Lee and that as a result of said collision said 
Claude McLester Lee sustained injuries which directly 
and proximately resulted in his death. 

ie 

This defendant denies that the plaintiffs, or either of 

them, have been damaged in any sum whatsoever. 


And for a Further, Separate and Second Defense, This 
Defendant Alleges: 
I 
That if the plaintiffs sustained damages in the par- 
ticulars in their complaint set out, or otherwise, that the 
same occurred proximately and directly through and by 
reason of the negligence of the decedent in failing to ex- 
ercise due or any care or caution for his own safety. 
Wherefore, this defendant prays that the plaintiffs 
take nothing by their said action and that this defendant 
have and recover his costs of suit herein expended. 
THOMAS P. MENZIES and 
HAR@GLD L. WA 


Attorneys for Defendant George White 


Case No. 5729 O’C. Sid Atecid. vs. Hiomer Ind, Pia 
Exhibit. Date 1/20/47. No. 4 in Evidence. Clerk, U. S. 
District Court, Sou. Distvet Calif. Cress eennty 
Clerk. [189] 
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[PLAINTIFF’S EXHIBIT NO. 14] 


Law Office of 
Peis 2) MENZIES 
548 South Spring Street 
Los Angeles (13) 
August 26 1946. 
Mir. John T. Holt, 
Attorney at Law, 
Suite 1114 San Diego Trust & Savings Building, 
San Diego 1, California. 
Wear Mr. Holt: 

This will acknowledge receipt of your letter of August 
23rd, together with the enclosures. 

I am returning herewith the original answer in Lee 
against White, the original answer in Fitzgerald against 
White, and am retaining a copy for my files. 

Please be advised that the answer in Fitzgerald against 
White was due on the 22nd of August. 

I take it from your letter that you are now represent- 
ing Mr. White in the above mentioned civil matters. 

I gather from your letter that your client has made 
inconsistent statements to you as well as to us and in 
view of all the circumstances surrounding this matter, 
the Company denies liability in both of these cases. 

Very truly yours, 
Thomas P. Menzies 
TPM—K 
Enclosures [190] 


Case No. 5729 O’C. Std. Accident vs. Home Ind. PIf. 
Exhibit. Date 1/21/47. No. 14 in Evidence. Clerk, 
U.S. District Court, Sou. Dist. of Calif. Cross, Deputy 
Clerk. [191] 
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[PLAINTIFFS EXHIBIT NOY 


[WESTERN UNION TELEGRAM] 


* * * * * * * * * 
Charge to the account of John T. Holt Sa eaeee eens 
DAY LETEER August 27th, 1946. 


Thomas P. Menzies, 
Attorney at Law, 

548 So. Spring St., 
Los Angeles, California. 


As I have told you and written you over and over I do 
not and will not represent Mr. White in the civil cases. 
He has not made inconsistent statements to me or to you. 
Your behaviour is shocking in the case and borders on 


the unethical. 


John T. Holt, Attorney at Law, 
1114 San Diego Trust & Sav. Bldg., 
San Diego, Calif. 


Case No. 5729 O’C. Std. Accident vs. Home Ind. PIf. 
Exhibit. Date 1/21/47. No. 15 in Evidenee. Clerk, 
U. S. District Court, Sou. Dist. of Calif. Cross, Deputy 
Clerk. [192] 
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FEAT IRS EXHIBMEN@m16] 


[WESTERN UNION TELEGRAM] 


* * x * x * * * * 
Charge to the account of John T. Holt See 
De SEE TITER August 20th, 1946. 


Thomas P. Menzies, 
548 So. Spring St., 
Los Angeles, Calif. 


As I told you I refuse to accept any responsibility in the 
Civil cases against George White. Mr. White is willing 
and has always been willing to execute truthful answers 
to the cases at your request. He states he has repeatedly 
told you that he fell asleep but that you persist in dis- 
regarding his statement. This is to put you on notice 


that I am not representing Mr. White in the Civil cases. 


JOHN T. HOLT 


Case No. 5729. Std. Accident vs. Home Ind. Plf. Ex- 
inbit. Date 1721747. No. 16 in Evidences@@lerk U. S. 
Mistrict Comt, Sou. Dist. of Calif. Gross, Deputy 
Clerk. [193] 
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[PLAINTIFRS*2xXxHIBIT N@; aq 


Law Office of 
THOMAS Fo WIENZIES 
548 South Spring Street 

Los aieeles (13) 
August 14 1946. 


Messrs. Guthrie, Lonergan and Jordan, 
Attorneys at Law, 

506 Andreson Building, 

San Bernardino, California. 

Attention: Mr. John B. Lonergan. 


In Re: Michael Lee, a minor, etc., et al., 
VS. 
George White, et al. 
San Diego County Sup. Ct. No. 134918. 


Gentlemen: 

Confirming our telephone conversation of even date 
wherein you agreed to give me to and including the 
26th day of August, 1946, within which to file an ap- 
pearance on behalf of the defendant George White in 
the above captioned action, I appreciate very much your 
courtesy in this matter, and it may be that when Mr. 
White sees the pleadings in this case that he may de- 
sire to have counsel other than the writer in this action. 

Very truly yours, 
Thomas P. Menzies 
TPM—K 


Case No. 5729 O'C. Std) Accid. vs. Homemind. ya 
Exhibit. Date 1/21/47. No. 17 in Evidence. Clerk, 
U. S. District Court, Sou. Dist. of Calif. Cross, Deptity 
Clerk. [194] 
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[PLAINTIFF’S EXHIBIT NO. 18] 


law Office of 
THOMAS P. MENZIES 


548 South Spring Street 


Los Angeles (13) 
August 15 1946. 


Mr. George White, 
Beverly-Wilshire Hotel, Room 449, 
9514 Wilshire Boulevard, 

Beverly Hills, California. 


Dear Mr. White: 


Please find enclosed herewith two original answers, 
one in Action No. 134630, entitled Fitzgerald vs. White, 
the other in Action 134918, entitled Lee vs. White, both 
of which are now pending in the Superior Court of this 


state, in and for the County of San Diego. 


You will note that both of these answers are prepared 
in accordance with the sworn statement that you gave 
to me as attorney for the carrier of the Lincoln Zephyr 
Sedan owned by the Northumberland Mining Company. 


Please read these answers over carefully and make 
sure that you understand the full import of their contents. 
If there is any doubt in your mind as to any of the state- 
ments that are contained in these answers you may get in 
touch with me, or if you choose to submit them to your 


own attorney before signing them you may do so. Both 
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of these answers will have to be subscribed and sworn to 
by you before a Notary Public or other officer authorized 
to administer an oath in this state. 


I have secured an extension of time in Action No. 
134918 in which to file your answer. This time will ex- 
pire on Monday, August 26th. The time for answer in 
Action No. 134630 expired on August 22, 1946. 


Will you therefore please have both of these answers 
returned to my office not later than 10:00 o’clock A. M., 
August 21st. 


No doubt you will recall that on July 31st you informed 
Mr. Clifton and the writer that you would be able to 
furnish us with the name and address of a young lady 
who had seen the damage to the left fender of the Lincoln 
Zephyr Sedan that you borrowed from the Northumber- 
land Mining Company. Would you please be good enough 
to furnish me by return mail [195] 


oe 
Mr. Menzies to Mr. White. August 15 1946. 
with that young lady’s name and address in order that we 
may secure a statement from her. 

Thanking you for your prompt attention to this matter, 


Yours truly, 


Thomas P. Menzies 
TPM—K 


Enclosures [196] 


Case No. 5729 O’C Civ. Standard Accident vs. Home 
Indemnity. Plf. Exhibit. Date 1/22/47. No. 18 in 
Evidence. Clerk. U. S. District Court, Sou. Dist. of Calif. 
Cross, Deputy Clerk. [197] 
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PEAINiihr Ss EXHIBIT NOM] 


Law Offices of 
THOMAS P. MENZIES 


548 South Spring Street 
Los Angeles (13) 


[VIA AIR MAIL] 


August 19 1946. 


Mr. George White, 
Grant Hotel, 
San Diego, California. 


Dear Sir: 


I was today advised by your attorney, Mr. John T. 
Holt of San Diego, that it was not your wish to execute 
the answers which we had prepared based on your pre- 


vious statements to the Company. 


Copy of a letter which I am today addressing to Mr. 
Holt is enclosed herewith and which further sets out the 
position of The Home Indemnity Company in view of 


this development. 


We return herewith Standard Accident Insurance Com- 
pany Policy No. J 427867 and Inter-Insurance Exchange 
of the Automobile Club of Southern California Policy 
No. 447540, both issued in your favor which you left at 
the office the other day. 
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As indicated in the letter to Mr. Holt we have con- 
sented to a substitution of attorneys in both cases in order 
that you may be represented by someone who will con- 


duct the defense in accordance with your views. 


For your further information you will note in the letter 
to Mr. Holt the date upon which appearances are due in 
both of the cases—one being due on the 22nd of this 
month and the other on the 26th. It is therefore impera- 


tive that you give this matter your immediate attention. 
Very truly yours, 


Thomas P. Menzies 


TPM—K 
Enclosures 
Registered—Return 
Receipt Requested 


CC-Md. Holt [198] 


Case No. 5729 O’C Civ. Std. Accident vs. Home Ind. 
Plf. Exhibit Date 1/22/47. No. 19 in Evidence. Clerk, 
U. S. District Court, Sou. Dist. of Calif. Cross, Deputy 
Clerk. [199] 
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[PLAINTIFF’S EXHIBIT NO. 20] 


Law Office of 
TivenrAS P. MENZIES 
548 South Spring Street 
Los Angeles (13) 
August 19 1946, 
Mr. John T. Holt, 
Attorney at Law, 
San Diego Trust & Savings 
Building, 
San Diego, California. 
In Re: Fitzgerald vs. White 
Action No. 134630. 
Lee vs. White 
Weare Holt: Action No. 134918. 


Confirming our long distance telephone conversation 
of even date in regard to the above captioned matters, 
please find enclosed herewith a copy of the complaint in 
each case. 

In the first numbered case, as you know, we filed a 
motion for change of venue from San Diego County to 
Los Angeles County, which motion was heard on the 12th 
of August and denied. Our demurrer was overruled and 
we were given until the 22nd in which to file our answer. 

In the second action (Lee vs. White) we secured an 
extension of time from the attorneys for the plaintiffs and 
the answer in that case is due on August 26th. 

I am also enclosing herewith a substitution of attorneys 
and I would suggest that you secure an extension of time 
in each of these cases in order to permit Mr. White to 
turn the defense of both of these actions over to the Auto- 
mobile Club of Southern California and the Standard 
Accident Company of Detroit. 
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As you know, I delivered to Mr. White answers in both 
of these cases which were prepared in accordance with 
his sworn statement given to us immediately after the ac- 
cident when all of the facts were fresh in his mind. For 
your information this statement was repeated to us on two 
different occasions and there was no material change in 
its repetition. In view of Mr. White’s inconsistent state- 
ments in connection with this matter and as you say he 
told the Automobile Club the truth in regard to the facts 
and circumstances surrounding [200] 


bon 
Mr. Menzies to Mr. Holt. August 19 1946, 
In Re: Fitzgerald vs. White — No. 134630 
Lee vs. White — No. 134918. 


the accident, in my opinion, he should have no difficulty 
in convincing them that they should take over and defend 
these two cases. 

For your information I am returning to Mr. White 
both his Inter-Insurance Exchange Policy of the Auto- 
mobile Club and the Standard Accident Policy and am 
enclosing herewith a copy of the letter of transmittal 
which I am this day forwarding to Mr. White. 

With kindest personal regards, 

Yours truly, 
Thomas P. Menzies 
TPM—K 
Enclosures 
CC-Mr. White [201] 


Case No. 5729 O’C Civ. Std. Accident vs. Home In- 
demnity. Plf. Exhibit. Date 1/22/47. No. 20 in Evi- 
dence. Clerk, U. S. District Court, Sou. Diseeree@ain 
Cross, Deputy Clerk. [202] 
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iS Ss EXHiBilT N@eZi 


JOHN T. HOLT 
Attorney at Law 


Suite 1114 San Diego Trust & Savings Building 
San Diego, California 
Phone Main 8008 


August 23rd, 1946. 


Thomas P. Menzies, 
Attorney at Law, 

1014 Fidelity Building, 

548 South Spring Street, 
Los Angeles 13, California. 


Dear Mr. Menzies: 


Please find enclosed truthful answers verified by George 
White in the Fitzgerald vs George White case and 
Michael Lee et al., vs George White case. Mr. White 
has always cooperated and has been willing to do so. As 
you will remember, he has demanded of you on numerous 
occasions that you present to him the first statement you 
took from him to make corrections. You at all times 
have refused to do so. As you remember, he told you 
within twelve hours after the first statement that he had 
made to you that he remembered falling asleep and hav- 


ing awakened while driving the car and that the accident 
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could have happened then. If you will remember several 
days after this and a very short time after the accident 
itself, you and I talked by telephone and I asked you to 
remember the conversation, which I am sure you do, at 
which time I reiterated over and over again that George 
White had stated to me and wanted it again relayed to 
you that he had fallen asleep at or near the scene of the 
accident and that he may have hit the people at that time 
without his knowledge. I merely wish to refresh your 
recollection about this matter, because I have offered my- 


self as a witness in this regard. 


Mr. White makes demand upon you to defend the above 
referred to cases. It is our understanding that it is the 
duty of your Company to defend Mr. White and the other 
defendant in the cases, and Mr. White expects you to do 


SO. 
Very truly yours, 
JOHIN Tare ieis 


JTH5hs 
encls [203] 


Case No. 5729 O’C Civ. Standard Accid vs. Home 
Ind. Plf. Exhibit. Date 1/22/47. No. 21 in Evidence. 
Clerk, U. S. District Court, Sou. Dist. of "GalieCio. 
Deputy Clerk. [204] 
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(PP SEIiiEE S EXHIB NOMZ2\ 


ClO PY 
Law Office of 
iOS PP MENZIES 
548 South Spring Street, 
Los Angeles (13) 
August 26, 1946. 
Mr. John T. Holt, 
Attorney at Law, 
Suite 1114 San Diego Trust & Savings Building, 
San Diego 1, California. 
Dear Mr. Holt: 

This will acknowledge receipt of your letter of August 
23rd, together with the enclosures. 

I am returning herewith the original answer in Lee 
against White, the original answer in Fitzgerald against 
White, and am retaining a copy for my files. 

Please be advised that the answer in Fitzgerald against 
White was due on the 22nd of August. 

I take it from your letter that you are now representing 
Mr. White in the above mentioned civil matters. 

I gather from your letter that your client has made 
inconsistent statements to you as well as to us and in 
view of all the circumstances surrounding this matter, 
the Company denies liability in both of these cases. 

Very truly yours, 
Vs) \HOMAS rE MENZIES 
TPM—K 
Enclosures [205] 

Case No. 5729 O’C. Std. Accident vs. Homie Ind. Co. 
Plf. Exhibit. Date 1/22/47. No. 22 in Evidence. 
ienk, U.S, District Court, Sou. Dist. of Calif. Cross. 
Deputy Clerk. [206] . 
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[PLAINTIFF'S EXHIBIT NO@za 


August 5, 1946. 


Statement of George White, age 52 address Beverly 
Wilshire Hotel, Beverly Hills Calif. Concerning accident 
that occurred on July 20, 1946, approx. ?, on highway 
101 near Solona Beach Calif. 


I was driving Mr. Walter Haggerty Lincoln Sedan. 
The car is registered in name of Northumberland Mining 
Co. Mr. Haggerty is an officer of the Company. The 
Lincoln Sedan is registered in State of Nevada. I had 
full permission to drive the car from Los Angeles to 


San Diego as my car was in the repair shop. 


I left Los Angeles approx 6:30 PM on July 20, 1946 
and drove at average rate of speed. At San Clemente 
Galitvatea Cate mashade2 cups of colee 

(drive in) 

X George White [207 | 


gage 2. 


I was alone in the car. I had driven on considerable 
distance, when I must have dozed off to sleep for a 
moment. The next thing I remember my car was at 
almost a standstill on the highway, I looked around a 
moment without getting out of the car then put car in 
low gear and proceeded on to San Diego. J had entered 
the City of San Diego when Officers stopped me and 


took me to Police Station without telling me what I was 
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being taken in for except that there had been an accident 


and they were stopping all car. 


Later I was booked for man hit & run and suspicion 


of Manslaughter. 


Atty Thomas P. Menzies, 548 So Spring St and L. E. 
Clifton (Claim Adjuster) and representing the Home 
Indemnity Co. of New York, insurance carriers for the 
Northumberland Mining Co. My insurance with, Stand- 
arc Accident is on a 1942 Packard Coupe Shaughnessy 


X George White [208] 


CAS Giese MSi- 22cu see Pit, Exe 
hibit. Date 1/22/47. No. 23 in Evidence. Clerk, U. 
ee Wistrict Court, Sou. Dist. of Calif. Cross, Deputy 
@lerk, [209] 


[DERENBANTS EXHIBIT N} 


AGREEMENT OF NON-WAIVER AND 
RESERy ATION OF RIGHTS. 


It is Hereby Mutually Agree, by and between The 
Home Indemnity Company of New York, and George 
White, under their Policy No. CAU 6011452, that in the 
signing of this agreement, or the investigation or defend- 
ing of any action at law or in equity arising out of an 
accident which is alleged to have occurred on or about 
the 20th day of July, 1946, in the County of San Diego, 
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near Solano Beach, and that in investigating any and all 
of the facts and circumstances surrounding said accident, 
and any and all claims of any and every nature whatso- 
ever for personal injuries and property damage arising 
out of said accident, each party to this agreement specifi- 
cally reserves unto themselves each and every right and 
defense which either may have pursuant to the terms and 
conditions of the above numbered policy of insurance; 
and that neither party to this agreement shall waive or 
invalidate any of the terms or conditions of said policy 
or policies of insurance, and shall not waive or invalidate 
any rights which either may have of any nature what- 
soever, and that each party to this agreement specifically 
reserves each and every and all and singular rights and 
defenses which each may have by reason of the terms 
and conditions of said policy or policies of insurance 


above numbered herein. 


Dated this 26th day of July, 1946, at Los Angeles, 
California. 
THE HOME INDEMNITY 
COMPANY OF NEW YORK. 
Byal. Ew@liiton 


George White. 
(George White) 


Case No. 5729 O’C Civ. Std. Accident vs. Home In- 
demnity. Home Indemnity [Exhibit No. N in Evidence. 
Dated 1/21/47. Clerk, U. S. District Court, Sou. Dist. 
omm@alit. Cross, Deputy Gleakn (200) 


Standard Accident Insurance, etc., et al. N73 


[Title of District Court and Cause] 


PINDINGS OF BACT AND CONCLUSIONS OF 
LAW 


This cause came on regularly for trial in the District 
Court of the United States for the Southern District of 
California, Central Division, before the Honorable J. F. 
eee © Connor, Judge of said court, at 2:00 o clocks Py MM, 
on the 20th day of January, 1947, Paul Nourse, Esq., ap- 
pearing in behalf of plaintiff, Standard Accident Insur- 
ance Company of Detroit, Thomas P. Menzies, Esq., and 
Harold L. Watt, Esq., appearing in behalf of defendant, 
Home Indemnity Company of New York, Edgar A. 
Luce, Esq., appearing in behalf of defendant, George 
White, John B. Lonergan, Esq., appearing in behalf of 
defendants, James Carl Fitzgerald, James Richard Os- 
borne, and Michael Lee and Patricia Lee, and evidence 
both oral and documentary having been introduced, and 
the cause having been submitted to the court for decision, 
the [211] court now makes the following Findings of 
Fact and Conclusions of Law: 


HEN UNGS OF FACE 


1. The court finds that the plaintiff is now, and was 
at the time of the commencement of this action, a resi- 
dent and citizen of the State of Michigan, and that the 
defendant, Home Indemnity Company of New York, is 
now, and was at the time of the commencement of this 
action, a resident and citizen of the State of New York; 
Mi the derendants, George White, James (Carl Fitz- 
gerald, James Richard Osborne, Michael Lee and Pa- 
tricia Lee, are now, and were at the time of the commence- 
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“ment of this action, residents and citizens of the State 
of California. The court further finds that the amount 
involved in this action is in excess of $3,000.00, exclu- 
sive of interest and costs of suit, and that by reason of 
the facts hereinbefore in this paragraph found this court 
has jurisdiction over the cause. 


2. The court finds that on or about the 2nd day of 
December, 1945, defendant Home Indemnity Company 
of New York issued and executed a policy of liability 
insurance, by the terms of which it agreed to pay on 
behalf of Northumberland Minirig Co., a corporation, 
Walter Haggerty, or any persons using the Lincoln au- 
tomobile described in said policy of insurance with the 
consent of said Walter Haggerty or Northumberland 
Mining Co., the liability imposed upon them by law for 
damages, not exceeding $100,000.00 for each person in- 
jured or killed in any one accident and $300,000.00 for 
all persons injured or killed in any one accident, because 
of bodily injury, including death at any time resulting 
therefrom, caused by accident arising out of the owner- 
ship, maintenance or use of said Lincoln automobile, and 
that said policy of automobile liability insurance is and 
was in the words and figures set forth in the copy of said 
policy annexed to the answer of defendant. Home In- 
demnity [212] Company, herein and marked Exhibit A 
to said answer, and that said policy of insurance issued 
by defendant Home Indemnity Company was in full force 
and effect at all times from the 2nd day of December, 
1945, to the 2nd day of December, 1946. 


3. The court finds that on or about the 29th day of 
September, 1945, plaintiff, Standard Accident Insurance 
Company of Detroit, executed and delivered to defendant, 
George White, ‘a policy of automobile liability insurance, 
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wherein and whereby it agreed to pay on behalf of George 
White or any person using the certain Packard automo- 
bile which is described in said policy of insurance with 
his consent, the liability imposed upon him by law for 
damages, not exceeding $25,000.00 for each person in- 
jured or killed in one accident and not exceeding $50,- 
000.00 for all persons injured or killed in any one acci- 
dent, because of bodily injuries, including death at any 
time resulting therefrom, sustained by any person or 
persons, caused by accident and arising out of the own- 
ership, maintenance or use of the Packard automobile 
described in said policy; that by the terms of said policy 
of insurance plaintiff further agreed that if the Packard 
automobile described in said policy should be withdrawn 
from normal use because of its breakdown, repair or 
servicing, the insurance afforded by said policy with 
respect to said Packard automobile should apply as to 
any automobile not owned by said George White and 
which was used by him as a substitute for the Packard 
automobile described in said policy, but that such insur- 
ance should be excess insurance over and above the valid 
and collectible insurance available to said defendant, 
George White, under a policy of insurance issued in 
respect to the substituted automobile driven by him; that 
said policy of insurance issued by plaintiff is and was 
in words and figures as set forth in the copy of said 
policy which is annexed to the complaint on file herein and 
made Exhibit A to said complaint, and was in force and 
effect at all times from the 29th day of September, 1945, 
faethe 29th day of September, 1946. [213] 


4. The court finds that said policies of insurance is- 
sued by defendant, Home Indemnity Company of New 
York, and by plaintiff, each provided that it was issued 
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subject to the exclusions, conditions and other terms of 
the policy, and each contained conditions, among others, 
as follows: 


“When an accident occurs written notice shall be 
given by or on behalf of the insured to the com- 
pany or any of its authorized agents as soon as 
practicable. Such notice shall contain particulars 
sufficient to identify the insured and also reasonably 
obtainable information respecting the time, place and 
circumstances of the accident, the names and ad- 
dresses of the injured and of available witnesses.” 


“The insured shall cooperate with the company 
and, upon the company’s request, shall attend hear- 
ings and trials and shall assist in effecting settle- 
ments, securing and giving evidence, obtaining the 
attendance of witnesses and in the conduct of suits. 
The insured shall not, except at his own cost, volun- 
tarily make any payments, assume any obligation or 
incur any expense other than for such immediate 
medical and surgical relief to others as shall be im- 
perative at the time of accident.” 


5. The court finds that on the 20th day of July, 1946, 
the Packard automobile described in the policy of insur- 
ance issued by the plaintiff was withdrawn from normal 
use and was under repair, and that on said day and at 
the time of the accident hereinafter described defendant 
George White was using and driving the Lincoln auto- 
mobile described in the said policy of insurance issued 
by defendant Home Indemnity Company of New York, 
with the consent of Walter Haggerty and said North- 
umberland Mining Co., who were the persons named as 
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insured in said policy, and that said George White was on 
the 20th day of July, 1946, and at all times since has 
been an assured under said policy of insurance issued 
by defendant Home Indemnity Company of New 
York. [214] 

6. The court finds that on said 20th day of July, 
1946, and while said George White was using and driv- 
ing said Lincoln automobile as hereinbefore found, said 
Lincoln automobile ran into and collided with Claude Mc- 
Lester Lee and Leana Mae Osborne Lee, and that as 
result of the injuries sustained in said collision said Claude 
McLester Lee and Leana Mae Osborne Lee died. 


7. The court finds that after the occurrence of said 
accident, on or about the 23rd day of July, 1946, George 
White reported said accident to defendant, Home In- 
demnity Company of New York, but reported that he 
had not been involved in any accident upon the 20th day 
of July, 1946, while driving the said Lincoln automobile; 
that after the 23rd day of July, 1946, and prior to the 
3lst day of July, 1946, said defendant George White 
further reported to said Home Indemnity Company of 
New York that he had fallen asleep while driving said 
Lincoln automobile on the 20th day of July, 1946, and 
that the accident in which the aforesaid persons were 
killed must have happened at that time, and that he, said 
George White, intended to enter a plea of guilty to a 
charge brought against him by the People of the State 
of California that he had failed to stop and render aid 
at the time of said accident; that thereafter and prior 
to the 14th day of August, 1946, George White, by and 
through his attorney, John T. Holt, Esq., did advise the 
defendant, Home Indemnity Company of New York, that 
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he could not deny that it was the Lincoln automobile 
driven by him as aforesaid which had struck and killed 
the said Claude McLester Lee and Leana Mae Osborne 
Lee, and again advised said defendant Home Indemnity 
Company of New York that he had fallen asleep and did 
not know of the occurrence of the accident, but because 
of the damage to said Lincoln automobile and other facts 
which were then known to defendant George White and 
defendant Home Indemnity Company, he believed that it 
was said Lincoln automobile driven by him which had 
been involved in said accident and caused the death of 
said persons. [215] 


The court further finds that all of said reports made 
by defendant George White to defendant Home In- 
demnity Company were oral, but that defendant, Home 
Indemnity Company of New York, requested said oral 
reports and acted thereon and waived the making of any 
written report by the defendant George White. 


8. The court finds that on or about the 22nd day of 
July, 1946, defendants, James Carl Fitzgerald and James 
Richard Osborne, commenced an action in the Superior 
Court of the State of California in and for the County 
of San Diego, numbered 134630, against the defendant, 
George White, and the Northumberland Mining Co., a 
corporation, named as an assured in the policy issued by 
defendant, Home Indemnity Company of New York, as 
aforesaid, wherein they alleyed that they were the heirs- 
at-law of said Leana Mae Osborne Lee, and that the 
death of Leana Mae Osborne Lee was caused by the 
carelessness and negligence of defendant George White 
in the operation of said Lincoln automobile, and that by 
reason of the death of said Leana Mae Osborne Lee they 


had been damaged in the sum of $50,500.00. 
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9. The court finds that on or about the 6th day of 
August, 1946, defendants, Michael Lee and Patricia Lee, 
did commence an action in the Superior Court of the 
State of California in and for the County of San Diego, 
numbered 134918, against defendant George White, 
wherein they alleged that they were the sole heirs-at-law 
of Claude McLester Lee, and that said Claude McLester 
Lee was killed by and through the negligence of defend- 
Miteccorge VVitite im the operation of said Lincolm ait 
tomobile, and that by reason of the alleged wrongful 
death of said Claude McLester Lee they had been dam- 
aged in the sum of $50,000.00. 


10. The court finds that defendant, George White, 
tendered to defendant, Home Indemnity Company of 
New York, the defense of each of the said actions brought 
against him in the Superior Court of the State of Cali- 
fornia in and for the County of San Diego, herein- 
before described, and that defendant, Home Indemnity 
Company of [216] New York, did accept the defense of 
each of said actions in his behalf, and did employ an 
attorney, to wit, one Thomas P. Menzies, Esq., to defend 
each of said actions in behalf of defendant, George 
White, and that said Thomas P. Menzies, Esq., did ac- 
cept said employment and did act in said actions in be- 
half of defendant George White. 


11. The court finds that on or about the 15th day of 
August, 1946, defendant Home Indemnity Company of 
New York did cause to be prepared answers for verifica- 
tion by defendant George White, in each of the afore- 
said actions in the state court, each of which answers 
did contain a denial that the Lincoln automobile driven 
by George White, as aforesaid, had collided with the 
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said Claude McLester Lee and Leana Mae Osborne Lee, 
and a denial that the death of said persons was the result 
of the collision with said Lincoln automobile, and that 
defendant Home Indemnity Company caused said answers 
to be presented to said George White and did request 
said George White to verify said answers, said answers 
being in the words and figures and form of Plaintiff’s 
Exhibits 12 and 13 received in evidence herein. 


12. The court finds that said George White refused 
to verify said answers tendered to him as hereinbefore 
found, but the court finds that said George White was 
justified in refusing to verify said answers, in that, the 
denials contained therein, that the Lincoln automobile 
driven by George White had collided with the said Claude 
McLester Lee and Leana Mae Osborne Lee and that 
their death had resulted from said collision, were untrue, 
and were then known by defendant White to be untrue, 
and were then known by defendant Home Indemnity 
Company to be untrue. 


13. The court further finds that on or about the 
23rd day of August, 1946, defendant George White did 
sign and verify and deliver to defendant, Home Indemnity 
Company of New York, answers in each of said actions 
brought in the Superior Court of the State of Cali- 
fernia in and for the County of San Dieeopsereh ot 
which said answers was substantially in the same form 
as that tendered to him by defendant [217] Home In- 
demnity Company for verification as aforesaid, except 
that by the answers so verified by George White he 
admitted that the automobile driven by him collided with 
the persons killed as aforesaid, and did not deny that 
their death was the result of said collision, said answers 
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being in words and figures and in the form of the copies 
thereof admitted into evidence herein and marked, re- 
spectively, Plaintiff’s Exhibits 2 and 4. 


14. The court finds that defendant, Home Indemnity 
Company of New York, caused to be filed in said state 
court actions the answers signed and verified by said 
George White, and delivered to it as last hereinabove 
found, but that, immediately after the filing of said an- 
swers it did deny any and all obligation to defend said 
actions, or either of them, on behalf of defendant George 
White, or any obligation or liability to George White 
under the policy of insurance issued by it, and did cause 
said Thomas P. Menzies, Esq., to withdraw as attorney 
for defendant George White. 


15. The court further finds that at the time of the 
commencement of this action actual controversies existed 
between the parties as to the rights and obligations of 
plaintiff and defendant, Home Indemnity Company of 
New York, under their respective policies of insurance, 
and over the rights of the defendants, George White, 
James Car] Fitzgerald, James Richard Osborne, Michael 
Lee and Patricia Lee, under said policies of insurance; 
that said controversies were and are that defendant, 
Home Indemnity Company of New York, at the time of 
the commencement of this action, claimed and asserted 
and still claims and asserts that defendant George White 
had breached the condition of the policy of insurance 
issued by Home Indemnity Company of New York by 
failing to cooperate with it in the investigation of the 
accident hereinbefore described and in the defense of the 
actions in the Superior Court of the State of California 
hereinbefore described, and that because of said breach 
of condition it had been released from all obligations 
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under said [218] policy of insurance; that the plaintiff 
and defendants other than the defendant, Home Indem- 
nity Company, contend that defendant, Home Indemnity 
Company, was at the time of the commencement of the 
actions and still is obligated to defend said actions in 
the Superior Court of the State of California in behalf 
of defendant, George White, and to pay any judgments 
rendered against him therein within the limits of its 
policy as hereinbefore found; that the plaintiff asserts 
and at the time of the commencement of this cause of 
action did assert that if defendant George White had 
failed to cooperate with the defendant Home Indemnity 
Company in the investigation of said accident and the 
defense of said actions, and had thereby breached the 
conditions of said policy issued by defendant Home In- 
demnity Company, he had likewise failed to cooperate 
with the plaintiff and had breached the conditions of its 
policy requiring cooperation on his part and that by rea- 
son of said breach it had been released from all obliga- 
tions under its said policy, and further contends that its 
policy is a policy of excess insurance upon which it is 
only liable upon claims established against George White 
in excess of $100,000.00 as to each of the persons killed 
in said accident, and that it is only so liable even though 
defendant White has breached the conditions of the policy 
issued by defendant Home Indemnity Company requiring 
him to cooperate with that company in the investigation 
of the accident and defense of said actions; that the de- 
fendants other than defendant Home Indemnity Company 
assert and at the time of the commencement of this action 
did assert that the defendant White has not breached the 
conditions of the plaintiff’s policy as to cooperation, and 
that if defendant Home Indemnity Company has been 
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released from liability by reason of the breach of the 
conditions of its policy that the plaintiff’s insurance con- 
stitutes primary insurance and that it is obligated to pay 
any judgments against the defendant White up to such 
limits of its policy as are hereinbefore found. [219] 


16. The court finds that defendant George White has 
at all times cooperated with the defendant Home In- 
demnity Company of New York in the investigation of 
the accident hereinbefore described and in the defense 
of the hereinbefore described actions in the Superior 
Court of the State.of California in and for the County 
of San Diego, and that defendant George White has 
not breached any of the conditions of the policy issued 
by the defendant, Home Indemnity Company of New 
York, or the plaintiff, Standard Accident Insurance Com- 
pany of Detroit, upon his part to be performed. 


17. The court finds that defendant George White did 
not, in reporting the accident hereinbefore described to 
the defendant Home Indemnity Company, make any false, 
conflicting, misleading or inconsistent statements of fact. 


18. The court further finds that the defendant Home 
Indemnity Company of New York was not misled by any 
statement made to it by the defendant George White, or 
by any fact reported to it by said George White, and 
has not been in anywise prejudiced by any action or state- 
ment or omission of George White. 


19. The court finds that George White did report to 
defendant Home Indemnity Company of New York that 
he fell asleep while driving the Lincoln automobile on the 
20th day of July, 1946, at the time of the accident here- 
inbefore described, and that by reason of falling asleep 
he did not know that said accident had occurred. The 
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court further finds that defendant George White has 
never restracted said statement, but in fact has under 
oath testified to said statement of facts in this action 
and will testify to said statement of facts, if called upon 
so to do, at the time of the trial of the aforesaid actions 
in the Superior Court of the State of Calitemnia, 


The court further finds that there is evidence from 
which an inference might be drawn that George White 
knew that said accident had occurred and wilfully failed 
to stop and render aid, but the court finds that such evi- 
dence is not sufficient in this action to [220] prove that 
the statement of George White was wilfully false, and 
the court further finds that the defendant, Home In- 
demnity Company of New York, had the right to assume 
the defense of George White in said state court actions, 
and that it did assume the defense of said George White 
in said state court actions, and that having assumed said 
defense it was and is the duty of Home Indemnity Com- 
pany of New York to attempt to establish the truth of 
the statement of George White, that he was asleep and 
did not know that the accident occurred, so long as said 
George White maintains that said statement is true, and 
that said Home Indemnity Company is estopped in this 
action to assert the untruth of said statement or to assert 
that by reason of said statement he has failed to cooperate 
with it in the investigation and defense of the claims 
made by the plaintiffs in said state court actions. 


20. The court finds that it was the duty of defendant 
George White to plaintiff under the terms and conditions 
of the policy issued by plaintiff to cooperate with defend- 
ant Home Indemnity Company in the defense of said 
actions in the Superior Court of the State of California, 
and the court further finds that the defendant George 


e 
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White has performed said duty and that, having co- 
operated with defendant Home Indemnity Company in 
the defense of said actions, there has been no breach by 
him of the conditions of plaintiff's policy requiring him 
to cooperate with it. 

21. The court finds that the policy of insurance 
issued by said Home Indemnity Company of New York 
at the time of the commencement of this action did con- 
stitute, and does now constitute, valid and collectible in- 
surance against the claims asserted in said actions in 
the state court in the sum of $100,000.00 as to the claims 
asserted in each of said actions, and that by the terms 
of said policy defendant Home Indemnity Company is 
obligated to pay the cost of defending George White in 
each of said actions, and is obligated to pay any judg- 
ment rendered against him therein not exceeding a [221] 
judgment in the sum of $100,000.00 in each of said 
actions; that the policy of insurance issued by plaintiff, 
Standard Accident Insurance Company of Detroit, did 
constitute at the time of said accident and has at all 
times constituted excess insurance over and above the 
insurance afforded as aforesaid by the policy issued by 
defendant Home Indemnity Company of New York, 
and that said Standard Accident Insurance Company of 
Detroit is obligated to pay such part of any judgment 
against George White rendered in either of said actions 
as is in excess of $100,000.00, but not beyond the sum 
of $25,000.00. 


22. The court finds that the defendant Home Indem- 
nity Company of New York was on the 20th day of July, 
1946, and ever since has been and still is solvent and 
able to pay any judgments that may be rendered against 
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defendant George White in said state court actions within 
the limits of said policy of insurance issued by the de- 
fendant Home Indemnity Company of New York. 


CONCLUSIONS OF LAW 


From the foregoing Findings of Fact the court con- 
cludes: 


1. Defendant, Home Indemnity Company of New 
York, is obligated to pay the reasonable expense incurred 
by defendant, George White, in the defense of the action 
brought in the Superior Court of the State of California 
in and for the County of San Diego by defendants James 
Carl Fitzgerald and James Richard Osborne, being ac- 
tion No. 134630 in said court, and is obligated to pay 
the reasonable expense incurred by defendant, George 
White, in the defense of the action brought against him 
by Michael Lee and Patricia Lee in the Superior Court 
of the State of California in and for the County of San 
Diego, being action numbered 134918 in said court; 
that the defendant, Home Indemnity Company of New 
York, is obligated to pay any judgment rendered against 
defendant George White in said action in the Superior 
Court of the State of California in apd for the County 
of San Diego, numbered 134630, up to but not exceed- 
ing the amount of $100,000.00, [222] and is obligated 
to pay any judgment rendered against said George White 
in said action in the Superior Court of the State of Cali- 
fornia in and for the County of San Diego, numbered 
134918, up to but not exceeding the amount of 


$100,000.00. 


2. That the insurance afforded by the policy issued 
by the plaintiff, Standard Accident Insurance Company 
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of Detroit, to the defendant, George White, constitutes 
excess insurance over and above that afforded by the 
policy of Home Indemnity Company of New York, and 
that under said policy the plaintiff is not obligated to pay 
any part of any judgment that may be rendered against 
said George White in either of said actions in the Su- 
perior Court of the State of California in and for the 
County of San Diego, except so much thereof as shall 
be in excess of $100,000.00, but is obligated to pay such 
part of any judgment in either of said actions as is in 
excess of $100,000.00, not to exceed however $25,000.00 
of such excess; that the plaintiff is not obligated to pay 
any part of the expense of defending said actions. 


3. That judgment should be rendered herein declar- 
ing the rights of the parties in accordance with the fore- 
going Findings of Fact and Conclusions of Law. 


4, That plaintiff and defendants, George White, James 
Carl Fitzgerald, James Richard Osborne, Michael Lee 
and Patricia Lee, doveach have and recover their costs 
against defendant, Home Indemnity Company of New 
York, to be hereinafter taxed in accordance with the 
rules of this court. 

Dated: February 27, 1947. 

J. EF. TO'GON MOR 
District Judge 

Approved as to form: Thomas P. Menzies, Harold L. 

VV SRUCS DI ten nes [228)]| 


‘Received copy of the within Findings this 2lst day of 
Feb., 1947. H. L. Watt, Thomas P. Menzies, Attorneys 
for Elome Ind. Co. 


[Endorsed]: Filed Feb. 28, 1947. [224] 
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In the District Court of the United States 
Southern District of California 
Central Division 
No. 5729 O’C 

STANDARD ACCIDENT INSURANCE COMPANY 
OF DETROIT; a corporation, 

Plaintiff, 
vs. 

HOME INDEMNITY COMPANY OF NEW YORK, 
a corporation, GEORGE WHITE, JAMES CARL 
FITZGERALD, JAMES RICHARDVOSEbORn es 
MICHAEL DE and PATRICIA Mia 

Defendants. 


DECEAATORY JUDGMia 


This cause came on regularly for trial in the District 
Court of the United States for the Southern District of 
California, Central Division, before the Honorable J. F. 
T. O’Connor, Jttdge of said court, at 2:00" o’ela@gle, P> Ir, 
on the 20th day of January, 1947, Paul Nourse, Esq., 
appearing in behalf of plaintiff, Standard Accident In- 
surance Company of Detroit, Thomas P. Menzies, Esq., 
_and Harold L. Watt, Esq., appearing in behalf of de- 
fendant, Home Indemnity Company of New York, Edgar 
A. Luce, Esq., appearing in behalf of defendant, George 
White, John B. Lonergan, Esq., appearing in behalf of 
defendants, James [225] Carl Fitzgerald, James Richard 
Osborne, and Michael Lee and Patricia Lee, and evidence 
both oral and documentary having been introduced, and 
the cause having been submitted to the court for decision, 
and the court having signed and filed its written and 
special Findings of Fact and Conclusions of Law, 

Now, Therefore, in accordance with the evidence and 
said Findings of Fact and Conclusions of Law, It Is 
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Ordered, Adjudged and Decreed as and for the Declara- 
tory Judgment of this court, as follows: 


1. That the instrument entitled, “Policy No. CAU 
6011452,” dated the 2nd day of December, 1945, copy 
of which is annexed to the answer of defendant Home 
Indemnity Company of New York herein as Exhibit A 
to said answer, and which has been received in evidence 
herein as Defendant’s Exhibit C, was on the 20th day 
of July, 1946, and at all times since said date has been 
a valid and subsisting policy of liability insurance, and 
that the defendant, George White, is a person insured 
under said policy, that said George White has not 
breached any of the terms or conditions of said policy 
but has performed all of the terms and conditions of 
said policy upon his part to be performed; and that the 
insurance afforded by said policy is and at all times 
since the 20th day of July, 1946, has been valid and 
collectible. 


2. That under and by virtue of the terms of said 
policy of insurance defendant, Home Indemnity Company 
of New York, is obligated to pay the reasonable ex- 
penses incurred by defendant George White in the de- 
fense of each of those certain actions now pending in the 
Superior Court of the State of California in and for the 
County of San Diego, entitled respectively, “James Carl 
Fitzgerald, a minor, by and through his Guardian ad 
litem, James Richard Osborne, and James Richard Os- 
borne, Plaintiffs v. George White and North Lumber- 
land Mining Company, Defendants,” numbered 134630, 
and “Michael Lee, a minor, and Patricia Lee, a minor, 
by Mildred E. Taylor, their [226] Guardian ad litem, 
Plaintiffs v. George White, et al., Defendants,’ numbered 
134918. 
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3. That defendant, Home Indemnity Company of 
New York, under and by virtue of the terms and con- 
ditions of said policy of insurance, is obligated to pay 
any judgment that may be rendered against said George 
White in said action numbered 134630 in said Superior 
Court of the County of San Diego up to but not in 
excess of the sum of $100,000.00. 


4. That defendant, Home Indemnity Company of 
New York, under and by virtue of the terms and condi- 
tions of said policy of insurance, is obligated to pay any 
judgment that may be rendered against said George 
White in said action numbered 134918 in said Superior 
Court of the County of San Diego up to but not in ex- 
cess of the sum of $100,000.00. 


5. That the instrument, copy of which is annexed to 
the complaint on file herein, entitled ‘Policy No. J 
427867,” dated September 29, 1945, marked Exhibit A 
to said complaint, and which has been received in evi- 
dence herein and marked ‘‘Defendant’s Exhibit B,” was 
on the 20th day of July, 1946, and at all times since 
said date has been a valid and subsisting policy of lia- 
bility insurance, and that the defendant George White 
is the person insured under said policy of insurance, 
and that defendant George White has not breached any 
of the terms or conditions of said policy upon his part 
to be performed, but has performed all of said terms and 
conditions; that the insurance afforded by said _ policy 
of insurance constitutes excess insurance over and above 
the insurance afforded by said policy of insurance issued 
by defendant, Home Indemnity Company of New York. 


6. That the plaintiff is only obligated under and by 
virtue of said policy of insurance, received in evidence 
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and marked “Defendant’s Exhibit B,” to pay such amount, 
not exceding $25,000.00, of any judgment that may be 
rendered against George White in said action [227] No. 
134630 now pending in the Superior Court of the State 
of California in and for the County of San Diego as 
shall be in excess of $100,000.00, but is obligated to pay 
said amount of said excess. 

7. That the plaintiff is only obligated under and by 
virtue of said policy of insurance, received in evidence 
and marked ‘Defendant’s Exhibit B,’ to pay such 
amount, not exceeding $25,000.00, of any judgment that 
may be rendered against George White in said action 
No. 134918 now pending in the Superior Court of the 
State of California in and for the County of San Diego 
as shall be in excess of $100,000.00, but is obligated to 
pay said amount of said excess. 

8. That the plaintiff, Standard Accident Insurance 
Company of Detroit, is not obligated to bear or pay any 
part of the expense of the defense by or on behalf of said 
George White of either of said actions, numbers 134630 
and 134918, now pending in the Superior Court of the 
State of California in and for the County of San Diego. 

9. That the plaintiff, Standard Accident Insurance 
Company of Detroit, and each of the defendants, George 
White, James Carl Fitzgerald, James Richard Osborne, 
Michael Lee and Patricia Lee, are entitled to judgment 
against defendant, Home Indemnity Company of New 
York, for their costs incurred herein, to be hereinafter 
taxed in accordance with the rules of this court. 

Costs acdeat b17/2,32. 


Done in open court this 27 day of February, 1947. 
J. y. CO CONNOR 
District Judge 
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Approved as to form: Thomas P. Menzies, Harold L. 
Wilattl; Wy” ....... ae ee, 

Judgment entered Feb. 28, 1947. Docketed Feb. 28, 
1947. Book C. O. B. 41, page 828. Edmund L. Smith, 
Clerk, by Francis E. Cross, Deputy. 

Received copy of the within judgment this 21st day 
of Feb., 1947. H. L. Watt, Thomas P. Menzies, Attor- 
neys for Home Ind. Co. 


[Endorsed]: Filed Feb. 28, 1947. [228] 


[Title of District Court and Cause] 


Weer OF APPEAL 


Notice Is Hereby Given That the defendant Home 
Indemnity Company of New York does hereby appeal to 
the United States Circuit Court of Appeals for the Ninth 
Circuit from the judgment given and made in the above 
entitled action in favor of the plaintiff therein and against 
the defendant Home Indemnity Company of New York, 
and entered on the 28th day of February, 1947, in Civil 
Order Book No. 41, page 828, and from the whole and 
every part of said judgment. 


Dated this 26th day of May, 1947. 


THOMAS P. MENZIES and 
HAROLD L. WA 
By Thomas P. Menzies ~ 


Attorneys for Defendant Home Indemnity Company of 
New York, a Corporation [229] 


[Affidavit of Service by Mail] 
[Endorsed]: @Filed May 273071. |(2eim) 
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[Title of District Court and Cause ] 


BOND ON APPEAL 
Know All Men By These Presents: 


That we, Home Indeninity Company of New York, as 
Principal, and Hartford Accident and Indemnity Com- 
pany, a corporation organized and existing under the 
laws of the State of Connecticut and authorized to trans- 
act a surety business in the State of California, as surety, 
are held and firmly bound unto Standard Accident Insur- 
ance Company of Detroit in the full and just sum of 
Five Hundred and No/100 ($500.00) Dollars for the 
payment of which well and truly to be made, we bind 
ourselves, our heirs, executors, successors, and assigns, 


jointly and severally, firmly by these presents: 


Whereas, Home Indemnity Company of New York, 
Defendant, has on this 27th May, 1947, filed with the 
above court notice of appeal to the United States Circuit 
Court of Appeals for the Ninth Circuit of the State of 


California, and, 


Whereas, the said court in the above entitled cause 
ordered said appellant to file an Appeal Bond in the sum 
of Five Hundred and No/100 ($500.00) Dollars in com- 
pliance with Rule 73, Paragraph D of the Rules of Civil 
Hrecedire Of the District Courts of the United States. 


Now, Therefore, the condition of the above obligation 
is such that the Defendant and Appellant, Home Indem- 


nity Company of New York shall prosecute said appeal 
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and will answer to the satisfaction of the judgment in 
full together with costs and interest if for any reason 
the appeal is dismissed or if the judgment is affirmed, 
and to satisfy in full such modification of the judgment 
and such costs and interests as the Appellate Court may 
adjudge and award, then the above obligation will be 


void; otherwise to remain in full force and effect. 


In Witness Whereof, the Principal has hereunto set 
its hand and seal, and the Surety has caused this bond 
to be executed by its duly authorized Attorney-in-Fact 
and caused its corporate seal io be hereunto affixed at 
Los Angeles, California, this 27th day of May, 1947. 

HOME INDEMNITY COMPANY OF 
NEW YORK 
By George Willsey 
(Corporate Seal) 
HARTFORD ACCIDENT AND INDEMNITY 
COMPANY 


By Glen Huntsberger, Jr. 
Attorney-in-Fact 


Examined and recommended for approval as provided 
in Rule #8. Thomas P. Menzies, Attorney. 
Bond approved 
JF. 7, O’COMNOR 
Judge 
This Bond Carries an Annual Premium of $10.00. 


[ Verified ] 
[Endorsed]: Filed May 27, 1947. [232] 
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[Title of District Court and Cause] 


CER TINICATE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court of the 
United States for the Southern District of California, do 
hereby certify that the foregoing pages numbered from 1 
to 243, inclusive, contain full, true and correct copies of 
Complaint for Declaratory Relief including Exhibit A 
thereto which is Defendant’s Exhibit B in Evidence; An- 
swer of Defendant Home Indemnity Company of New 
York including Exhibit A thereto which is Defendant’s 
Exhibit C in Evidence; Answer of Defendant George 
White; Answer of Defendants James Carl Fitzgerald 
et al.; Answer of Defendants Michael Lee et al.; In- 
terrogatories Propounded by Plaintiff to Defendant Home 
Indemnity Company of New York; Answers of Defend- 
ant Home Indemnity Company of New York to Inter- 
rogatories Propounded by Plaintiff which includes Plain- 
tiff’s Exhibits 6 and 7 in Evidence; Interrogatories Pro- 
pounded by Defendant Home Indemnity Company of 
New York to Plaintiff which is also Defendant’s Ex- 
hibit A in Evidence; Answer to Interrogatories Pro- 
pounded by Home Indemnity Company of New York to 
amiiicevitmiUe Order Entered Decémber 23,1946. 
Further Answer to Interrogatories Propounded by Home 
Indemnity Company of New York to Plaintiff which are 
also a portion of Defendant’s Exhibit A in Evidence; 
Request of Defendant Home Indemnity Company of 
New York for Admissions Under Rule 36; Answer of 
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Plaintiff to Request fore Admissions Unger Rule” 36; 
Answer to Request for Admissions Filed by Defendant 
Home Indemnity Company of New York; Request for 
Admissions Under Rule 36 of Plaintiff which includes 
Plaintiff’s Exhibits 8, 12 and 13 in Evidence; Answer 
of Home Indemnity Company of New York to Request 
of Plaintiff for Admissions which includes Plaintiff’s Ex- 
hibits 5, 9, 10 and 11; Amendment to Complaint; Plain- 
tiff’suExliubits @ye2, 3, 4, 14, 15, 16, 17, ero m ZO ie 
22 and 23; Defendantis Exhibit N; Findingsigimeiacmand 
Conclusions of Law; Declaratory Judgment; Notice of 
Appeal; Bond on Appeal; Defendant’s Designation of 
Record on Appeal: Appellees’ Designation of Additional 
Portions of Record to be Included in Record on Appeal 
and Plaintiff’s Designation of Additional Portions of 
Record to be Included in Record on Appeal which, to- 
gether with Original Defendant’s Exhibits D, E, F, G, H, 
I, J, K, L and M and copy of two volumes of Reporter’s 
Transcript, transmitted herewith, constitute the record on 
appeal to the United States Circuit Court of Appeals 
for the Ninth Circuit. 


I further certify that my fees for preparing, compar- 
ing, correcting and certifying the foregoing record 
amount to $61.00 which sum has been paid to me by 
appellant. 


Witness my hand and the seal of said District Court 
dis 19 day of Jtmem.. D. 1947. 
(Seal) EDMUND ESS ier 
Clerk, 
By Theodoregaiocke 
Chiet Depng s@lerk 
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[Title of District Court and Cause] 
Honorable J. F. T. O’Connor, Judge Presiding 


fcr ORTER’S TRANSCRIPT OF PROCEEDINGS 
Los Angeles, California, Monday, January 20, 1947 


Appearances : 

For the Plaintiff: Nourse & Jones, by Paul Nourse, 
Esq. 

For the Defendant Home Indemnity Company of New 
Bork: <Ihomas P, Menzies, Esq., and Harold L. Watt, 
Esq. 

Kor the Defendant George White: Luce, Forward, 
Meera Kunzel, by Edgar A. Luce, Esq., 

For the Defendant Mildred E. Taylor, guardian ad 
litem of Michael Lee and Patricia Lee: William Guthrie, 
John B. Lonergan and Donald W. Jordan, by John B. 
Lonergan, Esqs. | 1*] 

For the Defendant James Carl Fitzgerald, a minor, by 
his guardian ad litem, James Richard Osborne; and James 
Richard Osborne: Edgar B. Hervey, Esq., by John B. 
Lonergan, Esq. [2] 


Los Angeles, California, Monday, January 20, 1947, 
2.00 P. M. 

Mime Court; Mr. Cross, call the calendar. 

Mitewelcik-. Yes, your Honor. No. 5729° Givill 
Standard Accident Insurance Company v. Home Indem- 
nity Company and others; motion of plaintiff for leave to 
amend complaint and also for court trial. 


*Page number appearing at top of page of original Reporter’s Transcript. 
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Mr. Nourse: I ask leave now to file the amended 
complaint which has been served on counsel and which 
is in accordance with the notice served 10 days ago. 


The Clerk: Is it ordered filed, your Honor? 
Whe Cort: ltistomdercatiiled. 
You may proceed. 


Mr. Nourse: I think that I can be of aid to the court 
by making an opening statement as to the issues here 
involved and the faets that are admitted. But I think 
Mr. Lonergan wished to state to the court that during 
today he is representing the defendants Fitzgerald and 
Osborne as well as the defendants Lee because Mr. Edgar 
Hervey found himself still engaged in a jury tral in Sam 
Diego County. 

Mr. Lonergan: That is correct. your —M@me,r. Wil, 
Hervey is engaged in trial and will try to be here in the 
morning. In the meantime he has asked me to represent 
him in appearing for the defendant James Carl Fitz- 
gerald, a minor, and the defendant James Richard 
Osborne. [3] 

[ am appearing here, of course, as counsel of record 
for Michael Lee, a minor, Patricia Lee, a minor, and 
Mildred Taylor as their guardian. 

The Court: Are all the parties now identified in the 
record? 

Mr. Nourse: 2ethink they are in the Glégkiserecord, 
your Honor. 

The Court: Identify them ail, Mir. Cross. 

The Clerk: Yes, your Honor. Sly record’ shiowme tliat 
Mr. Paul Nourse of Nourse and Jones is present in court 
as representing the Standard Accident Insurance Com- 
pany of Detroit; also that Mir. Jotm B. Wameracmpeais 
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present in court for Mildred E. Taylor, guardian ad 
litem of Michael Lee and Patricia Lee, and that today 
he also represents Mr. Edgar B. Hervey who is counsel 
for James Carl Fitzgerald, a minor, and his guardian 
ad litem, James Richard Osborne, and also for James 
Richard Osborne; that Mr. Thomas Menzies is in court 
together with Harold L. Watt and that these two lawyers 
represent the Home Indemnity Company of New York; 
that Edgar A. Luce is also present in court from the 
firm of Messrs. Luce, Forward, Lee and Kunzel, repre- 
senting the defendant George White. 

Do I understand that Mr. George White is pr aoe 

Mie icuce: Yesyehe is present. 

The Court: Are you Mr. George White? [4] 

Defendant George White: Yes. 

The Clerk: That is what my record shows, your 
Honor. 

oie Gomnt: “Proceed: 

Mr. Nourse: Your Honor, before I make my opening 
statement I think I can let one of the witnesses go. 
Migetlervey asked jmis client Osborne to come 1p to 
testify as to residence, but counsel | think are all willing 
to stipulate as follows: 

That the Home Indemnity Company of New York is 
a corporation organized and existing under the laws of 
New York, a citizen of that state; 

That the plaintiff, Standard Accident Insurance Com- 
pany of Detroit, is a corporation organized and existing 
under the laws of the State of Michigan; that both of 
those insurance corporations are authorized to do business 
in this state: 

That all of the other defendants, that is, George 
White, James Carl Fitzgerald, James Richard Osborne, 
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Michael lee and Patricia lee, are now and were at the 
time of the commencement of this action citizens of the 
State of California. 

I believe that covers all the parties and the facts on 
which diversity of citizenship is established. 

Ts it so stipulated, gentlemen? 

Mr. Menzies: So stipulated. 

Mr. Lonergan: So stipulated. 

Nir, Euce: Sovstipulated. {5} 

Mr. Nourse: And if I may advise Mr. Osborne, who 
is up from down in San Diego County— 

Mr. Lonergan: I will do it. 

Mr. Nourse: I think he is seated right back there. 
I think I see him. 

The Court: Mr. Osborne may be excused. 

Mr. Nourse: This action, your Honor, is one for 
deciaratory relief by which the parties seek to have their 
respective rights and liabilities under two separate poli- 
cies of insurance declared by the court. 

The facts out of which the controversies arise are as 
follows: 

The defendant, Home Indemnity Company of New 
York, issued a policy of automobile lability insurance 
upon a Lincoln car which was the property of the North 
Lumberland Mining Company. 

This policy of insurance had liability limits of $100,000 
for each person injured, not to exceed $300,000 for claims 
arising out of any one accident. 

The defendant George White was, on July 26, 1946, 
insiired by a policy issued by the plaintiff on a Packard 
automobile and had a clause (and I will get the facts as 
clearly as ] can before the court) that provided that if 
White’s automobile was temporarily out of use through 
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repair and he was driving another car, that it should 
cover him while driv- [6] ing that car; but if there was 
insurance on the other car that his policy and the plain- 
tiff's policy should be excess insurance over and above 
the valid and collectible insurance which was afforded 
by the policy on the other car. 

White on the evening of July 20th, bound from Los 
Angeles to San Diego, was driving the Lincoln car in- 
sured by the Home’s policy and with the limits of liability 
that I have mentioned. 

On that night he was involved in an accident near 
Solano Beach. 

In this accident two persons were killed. They had 
just been married, having returned from Tijuana, and 
were crossing the highway on foot at Solano Beach. 

These persons were Claude McLester Lee and Leana 
Mae Lee. 

White continued on to San Diego, was stopped by the 
police and later placed under arrest; and on July 22nd 
he made an oral report to the Home Indemnity Company. 

The Court: What year? 

Mr. Nourse: 1946. These facts all occured in 1946, 
your Honor. 

On the morning of the 23rd his statement was taken 
by Mr. Menzies, the attorney for the Home, and Mr. 
Clifton, its claims representative, which has been described 
and which will be before the court here as an exhibit to 
the answers of [7| the Home Indemnity to the plaintiff’s 
interrogatories. 

That statement contained a denial that Mr. White 
hac been in any accident whatsoever. He said that he 
had no knowledge of being in any accident and also made 
certain statements as to damage to his car and he said 
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that the headlight had been damaged at the race track 
that afternoon and he described that damage; that the 
headlight was bashed in. 

He later made a report to them orally or made it 
through his counsel (I am not sure which way the evidence 
wil! show) in which he stated that he had fallen asleep 
while near Solano Beach and awakened with his car 
moving down the highway; that from the evidence that he 
hae then seen) pictures of the car, the fact there was 
human blood on it, the fact of the imprint of clothing, 
that he believed that the accident had happened there and 
that his car had hit and struck these people; 

That on the 3lst of July he pleaded guilty to a charge 
of hit and run driving. 

The evidence will show that shortly after that time and 
after the Home had been advised of the plea of guilty 
(in fact, they were in court at the time it was made, 
present at the coroner’s inquest and heard the evidence 
as to the damage to the car and examined the car) they 
were advised that White would not sign an answer which 
denied the happening of the ac- [8] cident because he 
did not believe such an answer was true. 

The evidence will show that Mr. Menzies took to him 
answers in both the state court actions in which the 
happening of the accident was denied; that when Mr. 
White refused to verify those answers, he was advised 
by his counsel not to and they did not contain the truth; 

That on August 23, 1946, White did sign and verify 
the answers which were substantially in the same form 
as the answers that had been prepared by M1. Menzies. 
except that they @d adinit the occurrence of the 
accident and that these two persons died as a result of 
the injuries sustained therein. The deaths were admitted. 
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but. the fact that the automobile, the Lincoln, had been 
the cause of death was denied in the answer tendered by 
Mr. Menzies. 

The evidence will show that thereupon Mr. Menzies 
returned the answers to Mr. Holt, the attorney for Mr. 
White, or to Mr. White, I am not sure—it was a letter 
to Mr. Holt, anyway—stating that inasmuch as Mr. 
White had refused to sign the answers and that his state- 
ments to the company had been inconsistent; that they 
would not defend him; 

That thereafter, however, they did telephone to the 
office of Mr. Holt, asked that the answers be returned 
and caused them to be filed—Mr. Menzies did—in the 
state court actions. [9] 

I think the following day Mr. Menzies caused a motion 
to be filed or notice of motion in the Superior Court in 
each of the state actions asking to be relieved from the 
obligation to defend Mr. White further in those actions 
on the grounds that there was a conflict of interest be- 
tween himself and Mr. White. I don’t remember the 
erounds that Home had in denying lability. 

The true controversy then that arises is this: 

Has White so violated the Home’s policy as to relieve 
it from its obligations, both to defend him in the state 
court actions and to indemnify him from any judgments 
that might be rendered therein? 

If the court finds that the answers to that controversy 
or interrogatory, I might say, is in the negative and that 
he has not breached the Home’s policy, that in effect 
brings an end to this ligitation. 

If, however, the court should find that there had been 
a breach of the Home’s policy, that that breach was pre- 
judicial to the Home and there will be a controversy on 
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the Home’s part as to whether it need be prejudicial or 
not, then the remainder of the controversies comes in: 

First, is the Standard’s policy excess? I think one of 
cou1sel will contend that it was always co-insurance with 
that of the Home’s. 

If it was excess, has Whité also breached the terms 
of [10] that policy so as to relieve the plaintiff? And 
furthermore if he has not in that manner breached it, 
can he, by wilfully violating the Home’s policy, change 
the position of the Standard Accident Insurance Company 
from the point where it had no obligation or liability 
until White had been held hable as to each person suing 
him in excess of $100,000 to where it would be liable for 
the first dollar of any judgment? 

The main controversy and the one which I believe will 
settle this thing is whether or not there has been a viola- 
tion of this clause of the Home’s policy which is the same 
clause, exactly the same words, as in the Standards policy. 
It is a condition of the policy and reads as follows: 

‘Assistance and cooperation of the insured. The 
insured shall cooperate with the company and, upon 
the company’s request, shall attend hearings and 
trials and shall assist in effecting settlements, secur- 
ing and giving evidence, obtaining the attendance of 


dy) 


witnesses and in the conduct of suits... . 


It is that clause which the Home claims to have been 
breached and by the breach of which it claims that it has 
been released from liability under its policy. 

I think, your Honor, that the statement covers in sub- 
stance the main facts. of course. not the details of the 
evidence. There are a number of admissions that have 
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been made, [11] however, by the pleadings; and I think 
I should state those to the court so that the court will see 
there is very little left to be proved by the plaintiffs and 
the defendants other than the Home to make a prima facie 
case against the Home and that the burden is then shifted 
to it to show the breach of the conditions and that it is 
excused from liability. 

I think all the jurisdictional facts are admitted by the 
pleadings and by the stipulations which have just been 
made. 

It is further admitted by the admissions of the Home, 
in answer to our interrogatories, that it was at all times 
solvent, is now and has at all times been solvent and finan- 
cially able to pay the claim made against the defendant 
George White; 

That the plaintiff issued the policy of insurance marked 
Exhibit A and attached to its complaint; 

That the Home issued the policy attached to its answer 
and marked Exhibit A; 

That White was driving the Lincoln automobile covered 
by the Home’s policy and was driving it with the consent 
of the name assured therein, the North Lumberland Mining 
Company. It is admitted further that the Packard auto- 
mobile insured by the plaintiff's policy was out of repair 
and so that the clause of that policy covering him while 
driving another car, subject to its terms, the insurance 
being excess, was in effect. [12] 

-It is admitted that while driving— 

iiesGetre mest a moment, conisel: 

VigeeNiowrse: = Yes, Sir. 

The Court: State No. 5, the last one, again, please. 

@vccordreadyby the reporter. ) 
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The Court: State the last one, No. 5) ase) Sliver 
here, “Admissions.” 

Mr. Nourse: I haven’t got them numbered. 

The Court: Well, the last one. 

Mr. Nourse: That White was at the time of the acci- 
dent driving the Lincoln automobile and that that was 
with the consent of the named assured in that policy, the 
North Lumberland Mining Company ; 

That at that time—I am going back a little ways, your 
Honor, so as to pick it up. 

The Court: Yes. ] have that one. All Gighie 

Mr. Nourse: That at that time the Packard auto- 
mobile described in the policy was out of repair, tem- 
porarily out of repair. 

The Court: So that condition applied? 

Mr. Nourse: So that the condition of the policy ex- 
tending coverage to the use of another car applied. 

That on the evening of July 20th the accident in ques- 
tion occurred; 

That the car collided with Claude McLester Lee and 
Leana [13] Mae Osbomme Lee; that as a Tresmior the 
injuries therein sustained they died. 

It is further admitted that Michael Lee and Patricia 
Lee have brought an action against George White in the 
Superior Court of the County of San Diego in which they 
claim to be the children and sole heirs at law of Claude 
McLester Lee and claim that by reason of his wrongful 
death they have been damaged in the sum of $50,000 
and that that action is on account of the death of Claude 
McLester Lee in the accident which is described in the 
complaint ; 

That James Fitzgerald and James Osborne have com- 
menced an action against defendant George White in 
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which they claim they are respectively the son and father 
of Leana Mae Osborne Lee and that by reason of her 
death James Carl Fitzgerald has been damaged in the sum 
of $50,000 and James Richard Osborne in the sum of 
$500. 

It is further admitted that the defense to each of those 
actions was tendered to the defendant Home Indemnity 
Company and that it did accept the defense of such 
actions and did employ an attorney, to-wit, Thomas B. 
Menzies, to defend each of said actions on behalf of the 
defendant White. 

It is further admitted that the Home Indemnity Com- 
pany now denies any liability to George White under its 
policy and did make such denial prior to the commence- 
merit of this action; 

That it had prior to the commencement of the action 
and [14] still does refuse to defend the state court actions 
or to pay any judgments against White. 

That portion of the complaint was denied by Mr. 
Hervey in his answer on behalf of Fitzgerald and Os- 
borne, but I understand that he now stipulates that the 
facts which I have just related as to the denial of lia- 
bility—well, he desires to admit (and I can make it shorter 
than that) the allegations of paragraphs XVI and XVII 
of the complaint. That is XVII as amended? 

Mr. Lonergan: As amended. 

The Court: Who is it that denies that? 

Mr. Nourse: Fitzgerald and Osborne had denied it, 


your Honor, in their answer for want of information and 
belief. I understand they now withdraw those denials and 
admit the facts alleged in paragraphs XVI and XVII as 
amended. 

Is that true, Mr. Lonergan? 
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Mr. Lonergan: That isweorreet. 

Mr. Nourse: That leaves to make a prima facie case 
here— 

The Court: What are XVI and XVII so we will have 
that connected up in the record? 

Mr. Nourse: The allegation of paragraph XVI— 
shall I read the whole paragraph? 

The Comme. Yes: 

Mr. Nourse: “That the defense of said actions No. 
[15] 134918 and No. 134630 was, by the defendant 
George White tendered to defendant, Home Indemnity 
Company of New York, and that said Home Indemnity 
Company of New York did accept the defense of said 
actions, and did employ an attorney, to wit, one Thomas 
P. Menzies, to defend each of said actions on behalf of 
defendant George White herein, but that said defendant, 
Home Indemnity Company of New York, does now deny 
any liability to defendant George White under its policy 
of insurance issued to said North Lumberland Mining 
Company, and refuses to further defend or cause to be 
defended said George White in said actions, or either of 
them. Plaintiff is informed and believes, and therefore 
alleges, that said defendant, Home Indemnity Company of 
New York, will refuse to pay any judgment that may be 
rendered in said action No. 134918 or in said action No. 
134630 against defendant herein, George White. or to 
pay any part of any such judgments, or to in anywise 
perform any of the terms or conditions of the policy of 
insurance issued by it as aforesaid.” 

As amended, your Honor, it is very long; and it merely 
sets forth the controversies that exist here, what the 
claims of each party are. 

Does your Honor desire to have it read? 
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The Court: No. I just wanted to know what the sub- 
fect of it is. 

Mr. Nourse: Now I shall make the rest of the prima 
{16] facie case, your Honor, through the introduction 
of certain pleadings here so the court may be fully advised 
as to the condition of the state court actions and by certain 
admissions made in the request for admissions by the 
Home Indemnity Company. 


momen Now a copy Of the complaint in the action on 
James Carl Fitzgerald, a minor, by and through his 
guardian ad litem, James Richard Osborne, and James 
Richard Osborne, vs. George White and North Lumber- 
land Mining Company, defendants; action No. 134630, 
mete Superior Court of the State of California, in and 
for the County of San Diego. 

The Clerk: Admitted, your Honor? 

The Court: Admitted. 

The Clerk: That will be Plaintiff's Exhibit No. 1. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 1.) 


Mr. Nourse: Counsel for the defendants, Lee, called 
to my attention that he also had denied paragraph XVII 
but now admits XVII and now admits the facts as therein 
alleged. 

ie tconergan. What is correct, your Elonor: 

The Court: The record will so show. : 

Mr. Nourse: I now offer the answer filed by the 
defendant George White in action No. 134630 in the 
Superior Court of the State of California, in and for the 
County of San Diego. [17] 

ie Count. stm evidence. - 
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The Clerk: Plaintiffs Exhibit No. 2 in evidence 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 2.) 


Mr. Nourse: I now offer the complaint in the action, 
Michael Lee, a minor, and Patricia Lee; a@iminor, by 
Mildred E. Taylor, their guardian ad litem, plaintiff’s, 
vs. George White, John Doe and Doe Corporation, defend- 
ants, being action No. 134918, in the Superior Court of 
the State of California, in and for the County of San 
Diego. 

The Court: In evidence. 


The Clerk: Plantiff’s Exhibit No. 3 in evidence. 


(The document referred to was received in evidence and 
marked Plaintiff's Exhibit No. 3.) 


Mr. Nourse: I now offer the answer filed by the 
defendant George White or on his behalf to the complaint 
in action No. 134918. 

The Court: livevigence. 

The Clerk: Plaintiff's Exhibit No. 4 in evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 4.) 


Mr. Nourse: The file has gotten a little voluminous, 
your Honor. 

I now offer in evidence the admission by the defendant. 
Home Indemnity Company, in answer to the plaintiff's 
inter- [18] rogatories No. 20. The interrogatory is as 


follows: 
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“That at all times from July 20, 1946, to and including 
August 23, 1946, Thomas B. Menzies was acting as 
attorney for you.” 


This interrogatory being addressed to the defendant 
Home Indemnity Company, the answer being: 

“To request No. 20 admits that at all times from July 
20, 1946, to and including August 23, 1946, Thomas B. 
Menzies was acting as attorney for this defendant.” 


The Court: That is Home Indemnity Company? 

Mr. Nourse: Yes, Home Indemnity, the defendant 
Hume Indemnity Company. 

I next offer in evidence their answers to our interroga- 
tories. 

Mr. Menzies: Answers of the Home? 

Mr. Nourse: Yes, answers of the Home Indemnity 
Company to plaintiff’s interrogatories 5, 8, 9 and 10. If 
you will bear with me a minute, [I will get my fingers in 
the right place here so I can refer back and forth. 


Interrogatory No. 5 is: 

“Did the defendant George White report to you the 
accident described in paragraph XIII of the complaint 
on file here?” 


T will read all of the interrogatories and the answers 
as they all connect up, your Honor. [19] 

The Court: That is connected with the former part. 
That means, Did George White make a report to the 
Home Indemnity Company ? 

Mr. Nourse: That is right, your Honor. 

iiieseoune: Proceed, 

Mr. Nourse: “8. If your answer to interrogatory No. 
6 is that said report was not in writing, state whether or 
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not the report was made before and reported by a short- 
hand reporter. 

“9, If your answer to interrogatory No. 8 is that said 
oral report was recorded by a shorthand reporter, state 
the name of the reporter and whether or not you have a 
transeript of such report. 

“10. It your answer is you have a transeript of the 
said report, attach a full, true and complete copy of such 
transcript” 


The answer being: 

“5. Yes,” which is that it was reponted werthen) 

8. that it was taken down in shorthand; that it was be- 
fore R. B. Whitcomb, official shorthand reporter, and that 
they had a transcript; and 10 sets forth the transcript. 

We now offer the answers and the transcripts of the 
report of George White, taken on August 23rd and which 
is attached to the answers of the defendant Home to the 
plaintiff's interrogatories. [20] 

The Court: “Inmevidence. 

Mr. Lonergan: Was that July 23rd? 

Mr. Nourse: I should have said July. Thank you. 

The Court: I have July 20th to Afieust 239d: 

Mr. Menzies: That's right. 

Mr. Nourse: I now offer the answers of the Home 
to the plaintiff’s interrogatories Nos. 13 and 14. The 
interrogatories were: 

“lf youtmamswer to intérro@atory Nooisii mee 

Mr. Menzies: Pardon me, Mr. Nourse. Did the court 
nuniber interrogatories 5, 8, 9 and 10? 


The Gouneers,. S, Qeand gO; 
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Mr. Menzies: That is marked Exhibit 6, and I assume 
that will be Exhibit 7 now that you are offering? Or are 
you offering the whole as one? 

The Court: Whichever way counsel desires. The court 
has no preference. 

Mr. Nourse: I think they should be exhibits in order; 
so in the record they will be referred to. 

The Clerk: JI have not been numbering these, your 
Honor, because I didn’t have them. 

Mr. Nourse: They are in the record now. I do not 
presume it is necessary to remove them from the record 
and offer them in. They are part of the files in this action. 

The Court: That will be sufficient identification, be- 
[21] cause counsel can pick them up in the record. 

Mr. Menzies: That is satisfactory. But I noticed here 
that one clerk was not numbering them, and I had been 
numbering them and I wanted to get them corrected. 

All of the interrogatories will be Exhibit 5, then, I 
take it? 

Mr. Nourse: Each one as offered will be separate. 

Now, this one I am about to offer is 13. 

Mr. Menzies: I think it is confusing to the clerk when 
they are all numbered in there, your Honor. I would 
suggest that we offer them all, if you intend to, or you 
can withdraw all that you don’t intend to offer. 

Mr. Nourse: I am now offering, your Honor, in 
evidence defendant Home Indemnity Company’s answer to 
plaintiff’s interrogatories Nos. 13 and 14. 

‘The interrogatories were: “If your answer to inter- 
rogatory No. 5 is that George White did report to you 
said accident, state whether or not after the date of his 
original report he made any further report to you of any 
fact concerning said accident or his knowledge thereof.” 
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“14. If your answer to interrogatory No. 13 is that he 
did make a further report, attach a copy thereof hereto. 
If said additional report was in writing or if it was oral, 
state the substance of said additional report and give the 
date of making of said additional report and the name and 
addresses [22] of the persons present.” 


The answer is to both interrogatories by their answer 
13, which is as follows: 


“In answer to the 13th interrogatory it saith: 


“He did not report any additional facts of his knowl- 
edge of the accident other than that he said ‘he must have 
gone to sleep’ and that ‘he might have hit the victims 
while asleep without knowing it.’ ” 

They did not supply the date of that information or the 
names of the persons to whom it was made. 

Right there it calls my attention to the fact that you 
failed to verify or swear to your interrogatories in accord- 
ance with the rules. And you waive that? 

Mr. Menzies: Certainly. 

Mr. Nourse: You do not raise any question as to the 
fact that he had not sworn to it? 

Mr. Menzies: No, Mr. Nourse, we won’t. We did on 
that like you did on the first interrogatories. 

Mr. Nourse: I now offer in evidence, your Honor, the 
answer to request for admission No. 19 made by the plain- 
tiff to the defendant Home Indemnity Company, and with 
that offer Exhibit J attached to the request for admission, 
No. 18 reading: 

“That thescopy of the lethereannescd Neretouen 

The Court;) 18. Wou refemed to 1925249 

Mr. Nourse: If I did, your Honor, I should have 
said 18. 


9) 
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ie Court: All right. 

Mr. Nourse: 19 will come next. 

The Court: All right. Proceed. 

Mr. Nourse: “... that the copy of the letter annexed 
hereto and marked Exhibit J is a full, true and correct copy 
of a letter written by John T. Holt to Thomas P. Men- 
zies and received by Thomas P. Menzies.” 


The answer is that they admit that fact. 


I shall now read to the court, if I may, so that the 
court will be advised, Exhibit J. This is on the letterhead 
erejoun 1. Holt. 


“Thomas P. Menzies, 
“Attorney at Law, 

“1014 Fidelity Building, 
‘548 South Spring Street, 
“Los Angeles 13, California. 


sear Wir, Menzies; 

“Please find enclosed truthful answers verified by 
George White in the Fitzgerald vs George White case 
Michael Lee et al., vs. George White Case. Mr White 
has always cooperated and has been willing to do so. As 
you will remember, he has demanded of you on numerous 
occasions that you present to him the first statement you 
took from him to make corrections. You at all times have 
refused to do so. As you remember, he told you within 
tweive hours after the first statement that he had made 
to you that he remembered falling asleep and hav- [24] 
ing awakened while driving the car and that the accident 
could have happened then. If you will remember several 
days after this and a very short time after the accident 
itself, you and I talked by telephone and I asked you to 
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remember the conversation, which I am sure you do, at 
which time I reiterated over and over again that George 
White had stated to me and wanted it again relayed to 
you that he had fallen asleep at or near the scene of the 
accident and that he may have hit the people at that time 
without his knowledge. I merely wish to refresh your 
recollection about this matter, because I have offered my- 
self as witness in this regard. 

“Mr. White makes demand upon you to defend the 
above referred to cases. It is our understanding that it is 
the duty of your Company to defend Mr. White and the 
other defendant in the cases, and Mr. White expects you 
to do so. 


“Very truly yours, 
“John T-Shi 


I offer next the letter attached to the answers of the 
Hoine Indemnity to our request for admissions and which 
constitutes their reply to our request No. 19. 

The Court: 18 is in evidence. 

Mr. Nourse: I offer Exhibit A to the answer of Home 
Indemnity Company of New York to plaintiff’s request 
for admissions, which is the following letter on the letter- 
head of Mr. Thomas P. Menzies. [25 | 


“Mr. John T. Holt, 
“Attorney at Law, 

“Suite 1114 San Diego Trust 
“& Savings Building, 

“San Diego 1, California. 
“Dear Diertolt : 


“This will acknowledge receipt of your letter of August 


3) 


23rd, together with the enclosures. . 
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The Court: What is the date of that letter? 

Mr. Nourse: This letter is undated, your Honor; but 
it is referred to in the answer 19 as having been dated 
August 26th. 

ie Court: All right. 


Mr. Nourse: The copy they attached was undated. 

“This will acknowledge receipt of your letter of August 
23rd, together with the enclosures. 

“T am returning herewith the original answer in Lee 
against White, the original answer in Fitzgerald against 
White, and am retaining a copy for my files. 

“Please be advised that the answer in Fitzgerald against 
White was due on the 22nd of August. 

“T take it from your letter that you are now representing 
Mr. White in the above mentioned civil matters. 

“T gather from your letter that your client has made 
incensistent statements to you as well as to us and in view 
of all circumstances surrounding this matter, the Company 
denies liability in both of these cases.” [26] 

I now offer in evidence the Home’s answer to the plain- 
tiff’s request for admission No. 25. No. 25 reads as 
follows— 

sires Gort 919 is in evidence. 

Mr. Nourse: They were requested to admit the truth 
of the following: 

“That the statement in said letter, marked ‘Exhibit J,’ 
ene, that: 


, 66 6 93 


mecc cial Gays alter tats...” 
And this is the letter of August 23rd that I have read 
your Honor. 


. and a very short time after the accident itself, 
you and I talked by telephone and I asked you to remember 


EMSs Home Indemmty Company, etc. vs. 


the conversation, which I am sure you do, at which time I 
reiterated over and over again that George White had 
stated to me and wanted it again relayed to you that he 
had fallen asleep at or near the scene of the accident and 
that he may have hit the people at that time without his 
knowledge.’ 


“is a true statement as to the facts related to you 
through your attorney, Thomas P. Menzies, Esq., over 
the telephone at the time indicated in the quoted state- 
ment.” 


To which they made reply to request No. 25: 

‘\. . defendant admits that on or about July 29, 1946, 
said John T. Holt, in a telephone conversation with 
Thomas P. Menzies, attorney for defendant Home In- 
demnity Company, made [27] the statements referred to 
in said requests; that none of this defendant’s agents, 
servants or employees were present at any conversation 
between John T. Holt and the defendant George White, 
and this defendant has no knowledge as to what, if any- 
thing, transpired between George White and John T. 
Holt.” 

The Count: In evidence. 

The Clerk, Thatwarli be 20, 


Mr. Nourse: I now offer in evidence plaintiff's request 
for admissions of the Home Indemnity, No. 26, which is 
as follows: 

“That the defendent. Home Indemnity Company of 
New York, is now and has at all times since the 19th day 
ot July, 1946, been solvent and financially able to pay the 
claims made against George White by plaintiffs in actions 
Nos. 134630 and 134918 in the Superior Court of the 
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State of California, in and for the County of San Diego, 
as set forth in the copies of the complaints in said actions, 
Exhibits C and F annexed hereto.” 

Those are the complaints that have already been re- 
ceived in evidence, your Honor. 

The Court: What is the answer to that inquiry? 

Mr. Nourse: And the answer to that request is: 

“To request No. 26, this defendant admits the state- 
ments in said request contained.” 

aiiew@ourt: Snvevidence. [28| 

imes@lerk:  ZO,is that, your Honor? 

The Court: 26. 

Mr. Nourse: With that, your Honor, I think that con- 
cludes the plaintiff’s case in chief and shows that White 
was driving an automobile upon which there was a policy 
of insurance, to wit, the Home’s policy, when an accident 
occurred. 

The claims have arisen that policy, against White, as 
to risks covered by the policy, to-wit, the liability in- 
curred upon him by law for damages arising out of the 
use or operation of the Lincoln automobile. It proves 
that notice has been given to the Home and that the Home 
has denied liability. 

The burden of proof undoubtedly under the decisions, 
your Honor (and I am glad to give them to you), is on 
the Home to plead and prove any breach of the conditions 
of the policy. 

On that point, your Honor, I shall state now, as your 
Honor may want some assistance from counsel in the way 
of authorities, that it is the contention of the plaintiff— 
and may 1 speak for you gentlemen?—that not only must 
the Home show a breach, a technical breach, of the condi- 
tion of the policy; but it must show that that was as to a 
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substantial matter materially affecting it, either in its 
decision whether or not to settle claims or to defend them 
or in the defense of the pending actions. And without that 
showing, [29] some showing that some defect or mis- 
statement of fact prejudiced it, it has no defense under 
the policy. 

I will state to your Honor, frankly, that for many years 
we thought that was the law in this state. It was so 
announced as the law in the case of Hynding v. Home 
Accident Insurance Company, 214 Cal. 743, and it was 
followed as being a proper statement of the law in Pan- 
hens v. Associated Indemnity Company, 8 Cal. App. (2d) 
532; 

Does your Honor want the Pacific citations? 

The Court: Bio, [do not have Pacific, 

Mr. Nourse: And Norton v. Central Surety & Insur- 
ance Company, 9 Cal. App. (2d) 598; also Wormington 
v. The Associated Indemnity Company, 13 Cal. App. (2d) 
oem. 

It was also followed by the Circuit Court of Appeals 
for the Ninth Circuit in the case of Western Casualty and 
Surety Co. v. Wenwarege Bed. (2d) 635: 

However, in 1939 in the case of Valladao v. Firemen’s 
Fund Insurance Company, 13 Cal. (2d) 322, the Supreme 
Court said that the language used in the— 

The Court: Are you quoting the Supreme Court now 
in this opinion? You said “the Suprenié Commimeara: 

Mr. Nourse: The Supreme Court of California. 

The Court: Said in the— 

Mr. Nourse: In the Valladao case. 

The Court: Said in California Appeals, yes. [30] 

Mr. Nourse: That is its own decision in Hynding 
v. Home, that it was necessary to show prejudice was 
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obiter dicta, not necessarily the decision in this case but 
further said they still would not decide it. They said, 
“We don’t need to decide it here because prejudice is 
present as a matter of law, and whether or not they have 
to prove it in order to establish a defense we will not 
decide. 

And they have not decided. The Supreme Court of 
fimis stake, except by inference in a case where | myself 
would assume it was against dicta—I don’t believe I 
have that case in this memorandum, but I can give it to 
you at a later time—but I would also direct your Honor’s 
attention to a Circuit Court case from this circuit which 
was decided in a case arising in Oregon, Pacific Indem- 
nity Company v. McDonald, 107 Fed. (2d) 446. My 
reason for calling your Honor’s attention to that is 
that the law here is in a state of flux, and it is going 
to be for your Honor to determine what the law of this 
state is and, I presume, from the law announced in other 
jurisdictions. 

I should be glad to call your Honor’s attention to a 
large number of cases from those jurisdictions if you de- 
sire. 

dine Court; If is about time for our afternoon re- 
cess, gentlemen. 

@Briet recess.) )[ 31 | 

Mr. Nourse: If your Honor please, the clerk and the 
reporter and counsel say that I have mixed up this record. 
I have gone over it with the clerk, and he has now 
Exhibits 1 to 11 which cover everything that we offered. 
That covers under one exhibit several interrogatories 
on several occasions, all dealings with the same subject 
matter which I offered. J] think the clerk’s record is 
correct now. 
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Mr. Luce, Mr. Watt checking, and I have gone over it 
with the clerk; and J] think the clerk’s record is correct. 
The Court: All right. If we find anything to cor- 
rect, gentlemen, later, of course we will have it corrected. 

You may proceed, Mr. Menzies. 

Mr. Menzies: May it please the court, before we pro- 
ceed any further in this matter it may be that both Mr. 
Nourse and myself may be witnesses in this case, and 
I should like to inquire as to whether or not the court 
is going to invoke the rule as to both of us in so far 
as our participation in the trial is concerned? 

The Court: Theresisno jury here, gentlemear 9] can 
see no reason at all to exclude counsel from participating 
in the trial because they are going to give some testi- 
mony. 

Mr. Menzies: Very well, your Honor. 

The Court: I shall certainly permit the attorneys to 
present any information they desire under oath to the 
court, and I shall permit the attorneys to argue the mat- 
ter fully, [32] even referring to their own testimony. 

Mr. Menzies: Thank you. There is one other thing, 
too, your Honor. JI take it from counsel’s statements 
that inasmuch as the defendant Home Indemnity Com- 
pany has the affirmative that we will have the right to open 
and close our argument? 

Mr. Nourse: The affirmative of one issue only, your 
Honor. We have made a prima facie case, and they only 
now have the issue of establishing a defense. They are 
in no different position than in any other lawsuit where 
by their admissions of the pleadings and certain facts 
a prima facie case is proved with very little evidence. 
But it does not follow that because they have the burden 
of establishing a defense that that should be the situation, 
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and that is what it is, even though in this declaratory 
relief action they have the right to open and close. 


The Court: It makes very little difference, gentlemen, 
where a matter is tried before the court. It makes a 
considerable difference in a matter tried before a jury as to 
the order in which arguments are made. However, it 
would seem to me that this is a declaratory action and 
the plaintiff has the right to open and close. 


Mr. Menzies: That would be true, your Honor, were 
it not for the pleadings in this case. The pleadings as 
they now stand, and as I understand them, are in this 
condition: [33] that the plaintiff Standard Accident and 
the defendant Home Indemnity Company, in so far as 
the application of the evidence in this case, would be in 
the identical position. If the Home prevails in the action, 
then also the Standard Accident is relieved of any 
liability. 

It is our contention here that they are in no different 
position than we are unless they are asserting that state- 
ments which were made by the defendant White are true 
amd correct. 


They have offered in evidence those statements, and they 
have placed in their pleadings here by their amendment 
a request for an adjudication, that in the event the court 
finds that those statements have been false and mis- 
leading that they would be relieved of liability. 


That being the case, I can see no distinction between 
their position in this case and ours. We, therefore, 
would have, J take it, the duty of carrying forward, 
and in so doing we would have to assert the affirmative 
here and would have, as I understand the decisions, the 
right to open and close the case. 
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The Court: If youeare both inethe same posimongel 
cannot have you both opening and both closing. It does 
not make any difference, gentlemen. I shall give you 
every opportunity to present everything that you have, 
and if you think of some other authorities after you leave, 
send a copy to op- [34] posing counsel and send it to me. 

Mr. Menzies: All right, your Honor, thank you. 

Mr. Nourse: I swant one "thing made clea air: 
Menzies calls my attention to it. He is@iight: our 
positions are the same under certain circumstances. 

We have, however, set up here and asked a declaration 
of the rights, first that the Home be held tm ‘because if 
they are held in we haven’t anything in the fire. 

I spoke to counsel for the other defendants and asked 
if they desired me to proceed to put on the prima facie 
case against the Home and if they would agree that by so 
doing I should not be estopped, should your Honor find 
that the Home’s position is right here, from asserting 
that the Standard is also relieved and that they did so 
agree. Is that correct, gentlemen? 

Mr. Lonergan: hat is correct, your Hewer “i 7 
may be heard for a moment— 

dine Count “Mes: 

Mr. Lonergan: —to point out our position on the 
point, your Honor. 

The Court: You represent— 

Mr. Lonergan: I represent the children, your Honor. 

Thet€ourt= Yes. 

Mr. Lonergan: Of the decedents. 

Tie Cottrt= Allright. [35] 

Mr. Lonergan: It is our position that if your Honor 
should find that the Home is released, that nevertheless the 
Standard Accident is not released, unless under the same 
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facts or whatever different facts may appear your Honor 
should also find that they are released. In other words, 
I believe that different facts apply to the defendant 
insurance companies. 

I do not want to be put in the position of sitting silent 
while there is a statement made that they think that if 
one is released the other is released. 

The Court: We will hear all the facts, gentlemen. 
I shall give you plenty of opportunity. Proceed. 

Mr. Menzies: We expect to prove, your Honor, in 
this case, as indicated by Mr. Nourse, that an accident 
occurred on or about the 20th of July in the County of 
San Diego. 

eres Court; You will not have to prove that. 

Mr. Menzies: That is true. But we will have to 
prove, and expect to prove, the facts and circumstances 
surrounding that accident. 

sine @ourt: ~Alilient. 

Mr. Menzies: For the purpose of showing that not 
only was the statement as given to the Home Indemnity 
on the 23rd of July, 1946, misleading, but also that the 
subsequent correction was false and misleading. 

We expect to prove both of those statements are mis- 
leading and false. [36] 

As to the law that applies to the case, we would like 
to call your Honor’s attention to this fact: that the 


policy was written and issued in the state of California. 


I might ask counsel if they will stipulate to that 
fact. The policies are in evidence or on the pleadings, 


and they do show the place of issue. 


Will you so stipulate? 
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Mr. Nourse: I will stipulate on the part of the plain- 
tiff that both policies were written and issued in the 
state of California. 

Mr. Menzies: And as to the other counsel? 

Mr. Luce: Yes, we will so stipulate. 

Mr. Lonergan: So stipulated. 

Mr. Menzies: That being the case, we contend that 
the law of California applies to this particular litigation; 
and we also feel that under the authorities that the 
fedéraly rule, is tegsame. 

The court will note in the Valladao case, which is re- 
ported in 13 Cal. (2d) 342, which Mr. Newnse cited 
to you, a quotation from the leading federal case on that 
subject, which is Buffalo v. U. S. Fidelity & Guaranty 
Company, and will be found in 84 Fed. (2d) at page 
883. 

There is also the Ocean Accident and Guaranty Corpo- 
ration v. Lucas, 74 Fed. (2d) 115, which holds the same 
as the Buffalo case, that cooperation within a liability 
policy re- [37] quiring the insured to cooperate with the 
insurer means there shall be a fair and frank disclosure 
of information reasonably demanded by the insurer to 
enable it to determine whether there is a genuine de- 
fense. ‘ 

‘“Wilful falsification of a material fact by the insured 
would violate the policy requiring insured to cooperate 
with insurer in all matters which the insurer deems 
necessary in the defense of the suit.” 


It is our contention here that the evidence will show 
that we still don’t know from the defendant White what 
actually happened at this accident; that both of the state- 
ments are misleading and that if we were forced to de- 
fend the pending actions in San Diego County that we 
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would be faced with the situation of a defendant who had 
given us inconsistent statements and who, in addition 
thereto, had entered a plea of guilty to a charge of 
violation of Section 480 of the California Vehicle Code 
which is the California hit-and-run statute. 

We expect that this evidence will show that an auto- 
mobile traveling south on San Diego-Los Angeles High- 
way at or about the hour of 10:30 collided with two 
human beings, a man and a woman, Mr. and Mrs. Lee; 

That that automobile prior to the collision was seen; 
that the brakes were applied to the car; that the noise 
of the application of the brakes was heard by several of 
the [38] witnesses; that the impact occurred at or about 
the same time as the application of the brakes; that the 
car slowed down but then went on its way; that there- 
after at or near the city limits of San Diego in the 
County of San Diego a car was stopped, a Lincoln 
Zephyr sedan, by Officer Cassin of the San Diego Police 
Department ; 

That he stopped this car pursuant to a radio broadcast, 
and in seeking it coming down the highway noticed that 
the left front headlight was not burning; 

That on stopping the car he found that the defendant 
White was operating the car and that there was no one 
else in the car; 

That he questioned the defendant White as to where he 
received the damage to the car; 

That the defendant told him that it had been received 
at the Santa Anita race track; 

That he then took the defendant White to the San 
Diego police station; 

That at no time between the time of the stopping of 
the car or until Officer Cassin and the defendant arrived 


228 Home Indemmity Company, etc. vs. 


at the San Diego police station did the defendant get 
out of the car or evidence any interest ammitie damage 
to the left front fender or the headlight; 

That there at the San Diego police station he again 
evidenced no interest in it but got out of the right- 
hand [39] side of the car and went into the police station 
and remained there; 

That two officers’ from the California Highway Patrol, 
Officer Hake and Officer McCreary arrived, conversed 
with the defendant, the defendant saw the car, saw the 
officers taking photographs of the car and he said to 
Officer Hake that he didn’t know how the damage to the 
car had been sustained; 

That he laterventered a plea of etilty tolciimce ot 
violation of Section 480 of the Vehicle Code and was 
thereafter granted a hearing on an application for proba- 
tion and at the hearing he made the same contention 
to the court there that has been made here: that he 
didn’t know that he had hit anyone and that he must 
have been asleep and he might have hit them while he 
was asleep. 

Those, briefly. your Honor, are the facts that we ex- 
pect to prove in this case. 

Pardon me. Mr. Watt calls iny attention to some- 
thing. 


(Brief pause in the proceedings. ) 


Mr. Menzies: Not only is there the sworn statement 
which has been attached to the interrogatories, but also 
there was an oral statement substantially the same as the 
sworn statement that was transcribed by Mr. Whitcomb, 
the court reporter. 
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At this time we would like to offer in evidence all of 
[40] the interrogatories, those requested by the plaintiff 
of the defendant, and ask that they be marked as De- 
fendant’s Exhibit—what would that be, Mr. Cross? 


The Clerk: “A.” 
Mr. Menzies: “A.” 


Mr. Nourse: To which, your Honor, we object on the 
ground that those are self-serving answers to inter- 
rogatories, not being requests for admissions. They can- 
not be offered by the party who answered the inter- 
rogatories. 


They are incompetent and irrelevant to prove any issue 
in this case. 


The Court: They can be used for impeachment. 


Mr. Nourse: But they are offering their own answers 
to interrogatories as proof of those facts. That is not 
competent evidence. It is so stated in the rules. 

The Court: At this time I shall deny it and give you 
opportunity before the close of the case to offer it. It 
will develop in the testimony. 

Mr. Menzies: Then J will offer as Exhibit A, your 
Honor, the reservation of rights which was attached to 
the defendant Home’s reply to the interrogatories. 


Mr. Nourse: Right there, your Honor, I call your 
attention to the fact that that was directed to us alone. 
and our answer to it said that we did not know it; we 
had never seen it. And since then I will say to your 
Honor I have talked to [41] Mr. White and his memory 
of signing it is very faint, and I think that the testimony 
should be offered to show the surrounding circumstances 
of the signing of that instrument. 
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It certainly could not be introduced on our admission 
because we only admitted it upon the statement that 
ounsel had told us it had been signed. 

Mr. Menzies: You had the order of the court direct- 
ing you to do so. 

The Court: Well, shall deny that atitlisuimmes asc 
I say, I shall permit you to reopen and make the offer at 
the close of the case if ] find that justice requires it. 

Mr. Menzies: Very well, sir. We will offer in evi- 
dence at this time the defendant Home’s interrogatories 
addressed to the plaintiff and the replies of the plaintiff 
thereto and ask that they be marked as Exhibit A. 

The Court: Same ruling. 

Mr. Menzies: And we will offer the answers of the 
Standard Accident to those interrogatories and ask that 
they be marked in evidence. 

Mr. Nowrse: No objection on plamtiiisypants | 
cannot speak for the others. 

Mr. Luce: Of course, they are not binding, if your 
Honor please, upon the defendant White. 

The Court: What is your position, Mr. Lonergan? 

Mr. Lonergan: The same as the defendant White, 
your [42] Honor; they are not binding on us. 

The Court: In evidenee. 

Mr. Menzies: They have been received? 

Whe Court: Yes. 

Mr. Menzies: That is, they are marked Exhibit A? 

Thes@oimmy: Yes. 


(The douments referred to were received in evidence 
and marked Defendant’s Exhibit A.) 


Mr. Menzies: Mr. Briggs, will you take the stand, 
please? 
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Hie ae BRIGGS; 


called as a witness by and in behalf of the defendant 
Home Indemnity Company, being first duly sworn, was 
examined and testified as follows: 


iivewClerk- Your fwliPname? 
fie Witness: Henry T. Briggs. 
The Clerk: Is that B-r-i-g-g-s? 
The Witness: That’s right. 


Direct Examination. 


By Mr. Menzies: 


(Oo 
A. 
O. 
A. 
in Le 
@ 


What is your business or occupation, Mr. Briggs? 
I am an automobile mechanic. 


Where are you employed? 
Well, at the time of the accident I was located 


ucadia, California, but I am now in Encinitas. [43] 


Now, directing your attention to on or about the 


20th day of July, 1946, did you witness an accident at or 
near Solano Beach in the County of San Diego? 


OPO PO PO > 


Ness laid, 

Were you in an automobile at that time? 

Yes. 

Or were you a pedestrian? 

I was in an automobile. 

What kind of automobile were you driving? 

A 1946 Plymouth. 

In which direction were you traveling and on 


what read? 


a 


I was on Highway 101 going towards Los An- 


geles, north. 


QO. 
A. 


What time of the day or night was it? 
Oh, it was around a little after 10:00. 
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(Testimony of Henry T. Briggs) 


Q. By Mr. Menzies: Now, which did you hear 
first: the thud or the screech of the brakes? 

A. Well, it was like a thud, then screech and he went 
on and I figured— 

The Court: Not what you figured, just what you 
saw, just what you heard. 

The Witness: Well, when the body came rolling to- 
wards me I just pulled off the side of the road and got 
out of my car, and J—I have to figure something here. 

QO. By Mr. Menzies: Can you describe the noise there 
at the scene Of thevaecment ? 

A. Well, it all happened so fast that I just seen them 
get hit and the people come rolling towards me, and I 
just pulled off the road. 

©. What did you hear there? 

A. A thud and a squeal of brakes. 

Q. Can you describe whether that was a loud or a 
dull thud, or what? 

A. Well, it wasn’t loud, but it was loud enough so I 
could hear it. 

QO. 175 feet away? A. Yes. [47] 

©. Was there other traffic? 

Mr. Nourse: Just a moment. The witness did not 
testify he was 175 feet away when the acicdent occurred, 
I don’t believe, your Honor. 

The Court: That is the way I have it tiipinotes, 

Mr. Nourse: That is when he first saw the people. 

The Court: Let us clear it up. Do yon tnd@setand 
the difficulty here? 

The Witness: Yes@ ! see. 

The Court: How ‘far, now, was the car that Wals’ com- 
ing towards you from the north? 


